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ART. I. —FRENCH JUDICIAL ORATORS. 

1. Discours prononces dans la Seance puMique ienue par FAca-* 
demie Frangaise pour la Riception de M, Berry er^ le 22® Fevrier, 
1855. Printed for the Institute by Firmin Didot. Paris. 

2. De la Conduite de Id Guerre d* Orient, Expedition de Crimee. 
Mimoire addresse au Gauvemement de S. M, NapoUon III. 
Par un Officier 66n6raL Brussels. Printed for A. Bluff. 
Feb. 1855. 

It would not be quite exact to say in this case ^^cedant arma 
tog<B^ but it is at the same time certain that, unless it be the 
BO-much-talked-of Crimean pamphlet, breathing, as it were, 
the hot breath of war, few things have created more excite- 
ment generally in the political Parisian world than the aca- 
demical reception of one of the first orators of France. The 
circumstances of Berryer's election, those of his long-retarded 
occupancy of his awarded seat, his speech itself, his subse- 
quent conduct in regard to the visit to the Head of the 
State, and the curious juxtaposition in which he stood to the 
Emperor himself, — all combined to surround this event with 
unusual interest, and contributed very nearly to inaugurate 
a new order of proceedings between the Executive Govern-, 
ment and the Academie Frangaise, 

In the present state of silence in which more or less 
France is really plunged, every now and then a whisper is 
heard, and the whisper, it is alleged, considerably resembles 
a hiss ; this whisper comes from the Academie^ where men 
such as Villemain, Cousin, or Mignet have allowed them- 

VoL. XXII.— Mat, 1855. B 



2 French Judicial Orators. 

Belyes to forget everything save the natural obligations and 
sympathies of their own talent^ and have been, upon no 
matter what occasion, foolishly led away into talking about 
political honesty, political dignity, freedom, or what not, 
prating to France upon subjects which it is affirmed are dis- 
agreeable to her; in short, to apply the vulgar French 
proverb, — *J Talking of the rope in the hanged man's house!** 
That this is foolish in the present position of affairs we 
readily admit, but that it is also natural we cannot attempt 
to deny. The illustrious names of France at this present 
time are so from their connection with the promulgation of 
liberal doctrines, and the establishment of constitutional 
institutions. Tt is not surprising that such men should be 
unable to understand even (much less approve) the workings 
of a Despotic Government, or that they should perpetually 
r^cur, either with pride to the memory of those milder forms 
of power to which their own glory is so intimately allied, or 
with regret deeper still, to their loss. But it is asserted 
that, from these feelings of opposition to the existing state of 
things, has sprung a rebellious and wrong desire on the part 
of the Academie Frangaise to change the whole spirit of its 
Institution ; it is affirmed that the Institute is, in a body, 
aspiring to become a political instead of a literary and scien- 
tific corporation ; that it is aiming at restoring a tribune to 
the country ; and that, instead of occupying themselves use- 
fully with the honour and advancement of Art as developed 
in literature. Messieurs les Academiciens are drawing, one 
after the other, all the politicians they can find into their 
circle, in order to indulge in the proscribed delights of poli- 
tical eloquence, and make speeches upon what does not con- 
cern them. They are quite forgetting, it is argued, that 
they are the appointed guardians of the language alone, and 
Aspire to being those of the Laws and of Liberty ! 

Now, let us see how this stands, before we revert to the 
case supposed to prove more especially the tendencies we 
mention,— the case of M. Berry er. What is the one dis- 
tinctive characteristic of the Academie Franqaisey the one 
principle of its foundation, which separates it from all other 
institutions of the same species? Is it that it provides for 



French Judicial Orators. S 

indigent men of letters? Nol in the first place, all societies 
of this kind do, or profess to do, thnt; nnd if the Academic 
were founded for this end, it would have but little utility, for 
the pecuniary provision awarded by it to its members is so 
small that it could not be called a support if they had no other 
means of living. Does, then, its peculiarity lie in the fact of 
its being set to watch over the derelopment of the French 
language, and preserve it from all encroachment, and all 
degradation? Are the ''forty immortals" a chosen band 
because they are the ^^custodes divini termonis?** as Saint 
Augustine says. No I they would only share this oflBoe with 
the Delia Cruscans, and some others. In nothing of all this 
is to be found the really distinguishing character of the 
French Academie^ as instituted by Cardinal Richelieu, its 
real superiority over all apparently similar societies. Its 
superiority, as its vital principle, consists therein, that it 
represents the one point in which the different aristocratic 
elements of France must, if they be really the best, really 
ipurrof, inevitably join upon equal terms, become mixed ohe 
with the other, fused. It obliges elevation of talent atid 
birth to mutual respect, inciting the one to dignified conduct, 
and the other to intellectual cultivation. If a man, noble by 
birth, be in any way illustrious by the labours of his brain, 
he must belong to one of the sections of the Institute, and if 
the predominant portion of his talent be exhibited in the 
literary form of his works, no matter how special or scientific 
they may be, he must aim a becoming a member of the 
Academie Frangaise, — at being the colleague of men whose 
names have no lustre save that which has been achieved by 
the labour of their pen alone, and uncompromised by any of 
those irregularities of conduct which, alas, so often accompany 
the manifestations of excellence in art Here is the main 
point. The Acadimie does not admit all genius, because it 
Is genius. No, it must be inseparable, from good conduct, 
from fair feme in the eyes of the world. Here is thfe answer 
at once to the question of ^ — " Why are certain well-knowii 
novelists, and others, Ttot of the Academie?^ Simply 
because these men, however talented, are iwt respectable. 
Their various eccentricities and scandales, their debts, duels, 
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and debaucheries exclude thein from what is essentially a 
polite society ; and were such men admitted into its bosom^ the 
Academic Franqaise would soon sink down to a level no 
higher than that of the Societe des Gens de Lettres, Here then 
is a limit) a barrier^ a qualification, minus which no candidate 
need trouble himself to secure votes, well assured beforehand 
of not securing even an '* honourable minority." The reason 
why at this present period there are more political men and 
men of birth in the AcadSmie Franqaise than there are men 
of letters, is simply the following one, — that at present in 
France there are a far greater number of gentlemen who 
write cleverly than there are of clever writer^ who are 
gentlemen. On this account we should be somewhat curious 
to know what M. de Vigny replied to M. de Falloux a few 
weeks since, when the latter, in answer to M. de Vigny's 
assurance that he thought it his duty not to vote for him, 
because he reserved his vote for men of letters only, inquired 
*^ where he hoped to find des hommes de lettres whom the 
thirty-nine Academicians could consent to accept as their 
colleagues?" 

In fact, the entire harm (if any great harm there be) has 
been occasioned by the men of letters themselves. The 
conduct of the Academy has been far more a necessity than 
a mistake. Were there at this moment in France a poet, 
a philosopher, an historian, a dramatist, a novel writer even, 
who should be that alone, but who should join respectability 
to pre-eminence in Art, there would, we believe, be an end 
to all the political elections of the ^ Quai Conti ; and most 
undeniably were a Lamartine, or even a Victor Hugo, to 
arise anew, the sole dissentient voices he would meet would 
be those of the envious birds of his own feather. Before 
another Jocelyn or another Fsmeralda, we will venture to 
assert that there would be no mention of any purely political 
name ; and distinguished as they may be in their way, and 
honoured in eveiy way, there would be no question of 
Messieurs de Broglie, Falloux, or even Berryer, did a simply 
literary name arise from out the crowd, and compel public 
opinion to proclaim it. But where is there such a one? 
Who are they to whom academic honours are due, and who 
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have been defrauded ? We wait anxiously for a list of the 
wronged^ 

There are none. As the Academy finds but too few men 
of purely literary renown to occupy the forty fauteuih, those 
naturally are chosen in their place whose literary qualifica- 
tions are merged in their political fame. But then, latterly^ 
another accusation has been made : the Academy^ it is said, 
elects only such men as are noted for their opposition to the 
existing order of things. The same argument may be used 
in reply to this allegation as that we employed above: Where 
are the others to be found ? The only distinguished man of 
letters who has thought it consistent, with his former opinions, 
to profess Imperialismi M. St* Beure, is already, aii aca* 
demician. We are not, be it remarked, either praising or 
blaming the men of letters of France for their obstinate 
withdrawal from all connection with the present Government, 
we are merely stating a fact which cannot be denied. This, 
once admitted, what choice is left to the Academie Frangaisef 
The thirty-nine members, mindful of the principles of their 
foundation, elect the Bishop of Orleans, Monseigneur Dupan* 
loup, than whom a more cultivated, intelligent, or liberal- 
minded man does not exist. But then, another vacancy 
occurs, and they elect M. de Broglie I Thereupon great 
scandal, for, say the discontented, M. de Broglie is wholly 
and solely a politician, a parliamentarian, and head of the 
Orleanist-Fusionist party I To this the answer is : " Who 
can the Government party give us? could we take M. For- 
toul?" Then come words warmer still; the Academy is 
called ^^ factious" and the names of Berryer and De Broglie 
are coupled together, and thrown in its teeth, as though 
these two men, of such contrary opinions, albeit of equal 
opposition, were the chosen of the same feeling, or of the 
same time. M. Berryer's election took place more than three 
yeare since, and really if eloquence is to be counted as one 
of a nation's rights to intellectual honour, as one of the 
noblest manifestations of human thought, it would be difficult 
to find a worthier occupant than him of a seat in an assembly 
which is justly proud of having for its members orators such 
as Montalembert and Thiers. 

B 3 
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: But now to tho more recent incident : M. Berryei*, once 
elected in the room of the Comte de Saint Priest, puts oiF 
from month to month the fixing of the day on which be is to 
be officially received and authorised to take his seat.^ He 
delays so long, that one, two, and even three years elapse ; 
and at last, when the 22nd of February is definitively deter- 
mined upon, people hardly believe it, and have a vague mis- 
giving that on the e^ e of the day itself, the whole ceremony 
will be again postponed. M. Berryer, with the peculiarly 
charming unaffectedness whicli characterises him when speak- 
ing of himself, had all along smilingly said : " I do not know 
when my * Discours de Reception' will be ready, or, if it 
ever is so, what it will be like, for of a truth / can neither 
read nor write.^^ (Je ne puis ni lire ni ^crire I) Absurd as 
this may seem, it was far more the case than those who are 
not well acquainted with Berryer would suppose. Pen in 
jband, this great speaker is decidedly inferior, and as to rread- 
ing what he has written, he acquits himself of the duty so 
ill, that it is a positively painful process to the. hearer. In 
good earnest, therefore, his joke of knowing neither how to 
read nor to write was nearer to reality than it seemed. 

The 22nd of February came, however, and it was sup- 
posed that the circular hall of the Institute would not sufiSce 
to contain all the fashionable, learned, elegant, and curious 
crowd that had within the last few weeks secqred tickets of 
admission. Neither^did it. Between three and four hundred 
more cards of entrance had been printed than the space could 
hold, so that after seats destined barely for two or three had 
been made to accommodate six, after every possible mesins of 
packing human beings together so as to stifle them \\vA been 
resorted to, more than two hundred individuals were sent 
away from the closed doors, and Berryer found himself the 

> When a meinber dies, the academician who was directeur (an ofiice lasting 
three months, and dependent on election) when he died is charged to make a 
speech in reply to the speech which has to be made by the newly-elected 
member. The latter, on the day fixed for his reception as it is termed, comes 
to the Academy in full uniform, and makes a panegyric on his predecessor ; the 
directewr replies by a panegyric on the predecessor and the nawly-el^ted e(m* 
frire. The teanceDs a public one. 
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paint de mire of what is fkmiliarly termed ^<aU I^rls.'' Of 
political men of note, tw6 alone were absent^ IL MoiA and 
M. Thiers ; the former from illness, the latter from haying 
broken his arm the day before. In society, the sciences and 
the arts, not a name could be mentioned whose wearer was 
not present. 

Berryer's speech lasted about an hour and a quarter, Sal- 
vandy's (to whom very little attention was paid) upwards of 
two hours. In fact, therefore, a considerable poiiion of "all 
Paris" had spent between eight and nine hours in anticipation 
or enjoyment of this intellectual treat, for few got away 
before six o*cIock, and many had gone, in order to secure 
their seats, at nine ! This — considering that half the audi- 
tory was composed of ladies, and that all day long snow con- 
tinued falling and adding itself to that which had Iain upon 
the ground for above a week — ^proves well in favour of the 
Parisian grand monde, and would incline us to believe that 
the serious love of letters and of art is still deep-rooted in the 
country of Louis XIV. 

Berryer's speech was — what nearly every one foresaw, and 
what should have neither surprised nor annoyed his own inti- 
mate friends — a comparative failure. A speech such as an 
ordinary academician, M. de Sacy for instance, or any man 
of moderate literary standing, might be well satisfied to 
make; but the importance of the man who made it being 
given, it was undeniably below his lev8L Still it was the 
speech those who know the peculiarities of his talent had 
expected. Measured by the standard of Berry er's oratorical 
fame, it was nothing ; measured by that of his purely literary 
capacity, it was respectable. One phrase alone, from its 
seeming applicability to the present state of France, and to 
the revival of Imperialism, produced an inunense sensation : 
it was the following one : — 

*' After all its convulsions and crimes, its weaknesses and foUys 
this nation, tired as it were of its own insufficiency, threw its 
children, its gold, and its future hopes^ at the fe^( of a wampiv 
who, drunk with success, and carried away by the genius of battlei|, 
stirred the whole world, it is true, and attempted to sqHv^ it| but 

» 4 • ' * 
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left behind him nothing save a fatal example of despotism, and 
the dangerous remembrance of conquests made and lost.'' 

At this — the only remarkable part of Berry er's fur too 
long and too minute analysis of M. de St. Priest's works — 
the walls of the Institute certainly did seem as though they 
must be shaken by the vast vibration of the thundering ap- 
plause; and we, who, to our unlimited admiration of his 
oratorical talent, add some slight knowledge of M. Berryer's 
character, should not be altogether averse from thinking 
that his conduct after the seance de reception might, in 
some degree, be prompted by tliis sudden and strong explo- 
sion of public feeling. We ourselves remember, upon two 
occasions, neither of which date from a year ago, to have 
heard with our own ears M. Berry er profess that he could 
have no difficulty in doing what all the world had done before 
him — what the Bishop of Orleans had done not three months 
since ; and that assuredly he should not object to pay the 
required visit to the Head of the State, or demur at what^ 
«ince Louis XIY., had been an established custom of the 
Academic. What made M. Berry er decide on a contrary 
line of conduct, we cannot, of course, affirm ; but he did so 
very suddenly. According to some persons, his resolution 
not to go to the Tuileries was taken in consequence of an 
order sent to the newspapers not to complete the publication 
of M, Berryer's speech, whereof the first half had appeared. 
This order was subsequently cancelled, and, after an inter- 
ruption of two days between the first and second halves, 
the whole discours did, in fact, come out in the public papers. 
But the veiy day after his reception at the Academy, M. 
Berryer addressed to M. Mocquard, the private secretary of 
the. Emperor Louis Napoleon, a letter, in which he re- 
quested to be dispensed with the formality of a visit " im- 
. possible to be paid,*' he asserted, '* because it would not be 
.embarrassing to him alone." M. Berryer invoked his old 
Acquaintanceship with M. Mocquard (who is also a member 
4»f the Bar), as a reason for asking of him a service to which, 
he added, " his conduct, fifteen years since, gave him, some 
tight'* (alluding, thereby, to his defence of Louis Napoleon, 
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on the Boulogne trial); and he spoke of the ymi to the 
Head of the Statei merely as of '^ a custom generally ob- 
served," 

Now, before going any further, we will on this point 
observe, that M. Ben^yer is entirely mistaken. The visit to 
the Head of the State is not '* a custom generally observed." 
It is a custom, the observance of which has never been in- 
lerrupted since Louis XIV., save in two instances, and then 
lias been accompanied by the most entire recognition of the 
principle on the part of the individual. M. de Chateaubriand 
was not received by the Emperor Napoleon, because he was, 
in fact, never received by the Academic; his speech having 
been disapproved of by supreme authority, and his official 
reception thus rendered impossible. This, therefore, is not 
a case in point. The second instance is M. de Yigny, who 
did not pay the visit to Louis Philippe, but who recognised 
that it was his duty to do so. The circumstances were these : 
M. de Vigny, elected an Academician, was received by M. 
Mole, who would on that account have had also to present 
him to the King. Personal reasons made M. de Vigny 
think that his presentation by M. Mole was impossible ; and 
he accordingly wrote to Louis Philippe stating that fact, but 
accompanying it with the assurance of how deeply he re- 
gretted being deprived of the' honour of offering his respects 
in person to the Sovereign, which, as an Academician, was 
his privilege. The king so graciously received this commu- 
nication from a Legitimist and ex-officer of the Grarde Royale, 
that he several times invited M. de Vigny to dine at the 
Tuileries. Neither of these examples, therefore, can serve 
as one for M. Berryer. Under the Republic, after February 
1848, the question of the visit to the Head of the State was 
discussed by the Academies and many of its members were of 
opinion that it should, if not abolished, be at all events sus- 
pended ; it being argued that, in a country where the ." Head 
of the State" changed so often, it might just happen that, at 
the very moment of an Academic visit, there might be no 
•* Head" at all, and the new^ Academician niight be sorely 
puzzled before what fraction of collective sovereignty, or 
what sovereign abstrAolion, to present himself! This objec- 
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tion, however, was overruled by M, Viennet,* one of th« 
oldest members of the Societji who, wisely foreseeing tfaiit 
some day might perhaps come when the visit^ to the Tuilerie^ 
would be again held as a high and inestimable privilege, ob* 
tained a majority in favour of the strict maintenance of the 
nncient custom. Whatever, therefore, may be his own or 
any other person's private opinion as to the fitness or unfit- 
ness of M. Berryer's visit to the Emperor Louis Napoleon, it 
is quite certain that, in not paying it, he has broken through 
a fixed regulation, and one which, we repeat it, had never 
been violated until now. 

The two letters which passed between M. Berryer and 
M. Mocquard have bee^ too frequently repeated in every 
newspaper within the last six weeks for us to think it 
necessary to reproduce them here. The purport of M. Ber- 
ryer's was what we have related; that of M. Mocquard 
merely consisted in informing his correspondent that he was 
at liberty to act as he chose, but that, if he did resolve to 
pay the visit, the Emperor would entirely " lose sight of the 
present political adversary in the remembrance of the poli- 
tical defender." There the incident ended. Berryer did not 
go to the Tuileries, and to this day discussion runs high in 
Paris ns to whether in so doing he acted rightly or the 
reverse. One thing is nevertheless certain; namely, tlmt, 
however he may have varied in some of the smaller or more 
superficial details of conduct within the last few years — going 
anon to the Elys^e or to Saint Cloud, and even, after the 
Empire was proclaimed, announcing that he would pay the 
Academic visit which he has not paid, — one thing, we repeats 
is certain, and that is, that if the idea entered Berryer'a 
head, that any act, however trifling, was at variance with the 
interests of the Boyalist cause, he would by no arguments, 
by no threats, by no prayers, be induced to commit that act* 
Berryer is wedded indissolubly to Boyalism, devoted to it» 
heart and brain, body and soul; and we have sometimes 
been no little surprised to hear English politicians ask 
whether he ought not from patriotism, from a sense of duty 
to his country, to moderate these convictions, and tender his 
allegiance, and the aid of his talents and energies even^ to 
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the service of the Government de facto 9 It U possible that 
this might be Berryer's duty, but he is wholly incapable of 
understanding it to be such. 

We do not' in England comprehend what the real meaning 
of the word Boyalism is to a French Boynlist, we do not 
seize the extent of its obligations and promises. Boyalism to 
men like Berryer^ and to those who ])nrticipate in his notions^ 
is not the blind idolatry of a particular family, or even of 
a particular race f it is the inflexible belief in one only kind 
of monarchical institution. If the Comte de Chambord were 
to die childless to-morrow, the real Boyalists in France would 
tender their homage to the Comte de Paris, and probably, 
say to the Dachesse d'Orleans as Chateaubriand to the 
Duchesse de Berry: "Madame, your son is my king I* 
They regard the entire welfare of France, her honour, her 
wealth, her moral development, her stability, her glory 
Vfithout, her tranquillity within, as all dependent upon, and 
utterly inseparable from, the establishment of a monarchy 
elevated by its principle of existence above the reach of all 
arnbition and the chance of all change. They behold this 
monarchy no where out of the Bourbon race, which, to their 
minds, represents alone **lafamille ineontesiee^^ as Boyer- 
CoUard termed it, We may think such ideas ridiculous; 
nay, we may scarcely be able to understand them, or conceive 
that they should exist : but they do exist in the minds of a 
great number of very intelligent and very upright men in 
France ; and the knowledge of this fact should enable us to 
see why some of the most distinguished men in the country 
will not, upon any condition, serve any government save the 
wke iA whose excellence they are persuaded, and of whose 
eventual re-establiehment they are convinced. We may say, 
" what a pity " this is 1 but these men do not thinjc it a pity. 
We may say they ought to separate the country from the 
person of the ruler ; but this is precisely what they refuse to 
do, this is precisely the very poipt on which their political 
creed is most inflexible. They are convinced, that whatever 
weakens the strength, diminishes the resources, or shortens 
the duration of any government other than the one which 
filone t^; Admit, is tb^ best s^rvioe to render to the oountry ; 
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and upon this, accordingly, they act. Let U8 blame them as 
shortsighted, let us lament their mistaken course, let us 
wonder how they should be so unwise, so obstinate, — but 
let us refrain from denying their motives, or suspecting their 
straightforwardness, and, above all, from attempting to con- 
vert them to our own opinions. They are incorrigible ; and 
are but the more so the honester they are. These men are 
not to be converted, for they believe the best possible chance 
of salvation for France to be represented by their ideas only, 
nnd by the way in which they advocate them. 

Among these men, Berryer stands foremost. Born in 
.1^90, he is now, at sixty-five, what he was at twenty-five, 
when, in 1815, he enlisted as a Royalist Volunteer ! He 
lias never varied since then : and when we say that, we do 
Hot only mean that he has always been a staunch '* Ugifimiste^^ 
but that he has always adhered at the same time to his devo- 
tion to constitutional doctrines and to his determination to 
uphold the cause of justice, liberty, and right, whenever either 
appeared to him to be attacked. In 1815, he was associated 
by his father (an eminent member of the Paris bar) to 
Dupin and to himself in the defence of Marshal Ney ; and in 
1816, he was entrusted alone to defend Generals Cambronne 
and Debelle before the Court Martial of the 1st Division. 
His own deep sense of fidelity helped him in this trial, and 
• — opposed to the cause to which Cambronne had been at- 
tached — he bfised'upon the very fistct of his having been 
faithful to it the reason for his acquittal by the Court. This 
plaidoirie of Berryer's — his first of any note — is curious 
for many reasons. It proved his excessive liberality whilst 
proving his eloquence ; it associated him, on his first entrance 
into the arena of political and judicial life, with a party 
whose last representative was to occasion perhaps the finest 
display of eloquence and the most direct effort of opposition 
be ever made; and it excited at the outset of his career the 
antagonism of those to whom through life every act of his 
career was to be devoted. 

Berryer having proved in his speech that it would have 
been both monstrous and absurd to expect the desertion of a 
Bpiiapartist general from the losing to the gaming cause on 
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the battle-field itself^ and having wrung hU dient^s acqmttal 
not only from the higher and gentler, but from the Jueter 
feelings of the Court, — he was now colled upon in turn to 
the conseil de discipline^ to hear himself admonished by the 
Accusatenr Public, Bellart, for the unsoundness of his doc- 
trines. Till 1828-9 Berryer, already renowned as one of 
the first, if not the first, avocdt of France, continued to dis* 
tinguish himself by pleadings, in the Courts, which, if they 
did not invariably gain the causes of his clients, remain to 
this day as models of judicial oratory, rarely equalled, never 
surpassed. In 1830, he was elected a member of the Chamber 
of Deputies. On the occasion of the famous address of the 
221, he spoke several times, and all parties readily admitted 
that the tribune had secured as bright an ornament as the 
bar* M. Berryer at once took the line in politics to which 
he has held steadily ever since ; and on the eve of the Bevolu- 
tion of July he supported a system of resistance on the part of 
the Crown, which he then clearly foresaw must sooner or later 
become that of whosoever should attempt to govern France. 
Those who know Berryer well, know that, at this identical 
time, he did not defend the famous ordonnances de Juillet 
from any illiberal sentiment, but merely from the conviction 
(which he was in the constant habit of repeating) that if 
every nerve were not strained to preserve the Government of 
the Restauration upright, worse would come in its stead, and 
liberty be the eventual sacrifice in what, although it seemed 
prompted by the love of it, would fail sooner or later in the 
power of upholding it. 

When the elder branch of the Bourbons left France after 
the Revolution of July, M. Berryer neTer once thought of 
emigrating, or of deserting his position as a Deputy. He 
remained at his post, hoping by his eloquence to serve the 
cause which he still continued to look upon as the cause of 
France. That he knew from the beginning his own value, 
is proved by the answer he made, in 1830, to the Prince de 
Polignac, who, after his maiden-speech in the Chambre des^ 
Deputes, of which Royer Collard had observed, — " c*est plus 
qu^un discours c^est un evenement,^^ — offered him the title of 
Under-Secretary of State : "At this present moment," said 
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M^Berryer, *Mt is above my desires, — by next session it 
may be beneath my deserts." 

In the very early days of Louis Philippe's reign Berryer's 
talent was less favoured by surrounding circumstances than 
it was some few years later: as in the commencement of 
all revolutionary establishments, popularity was exclusively 
sought for by the House of Orleans, and up to a certain 
degree, won, and there was little or no room for such oppo- 
sition as Berryer's. But with time came the embarrass- 
ments ; those which are inevitable in every government, by 
the mere fact of its being a government at all> and no 
matter what may be its principle. Berryer had waited for 
this, which he knew must come; and when the hour had 
Struck which never fails to strike, the hour of intestinal 
dispute between those who have been well content to fight, 
but cannot rwfe, together; when the prudent Were called 
cowardly, and the generous unpractical; when the words 
•* ingratitude *' and " treachery '* had echoed from palace 
halls and council chambers ; when Lafayette, Lafitte, Du- 
pont de I'Eure, and the small knot of quasi-republicans who 
had helped to build up the throne of July, were politely 
taught to keep themselves out of its shade ; and in lieu of a 
simply popular origin, the doctrine was put forth of a quaei- 
legitimate right ; then Berryer burst from the ranke of the 
opposition in all his splendour, and during the twelve or 
fourteen years that ensued, no ministerial measure and no 
minister escaped the lash of his chastising eloquence. He 
was always ready on all questions, against all combinations, 
for all political offenders. Opposed to Casimir Perier on 
the question of -the hereditary peerage, he fought fJmost 
single-handfed against the whole Ministrj^ the influence of 
the Crown, and the tendencies of the Chamber, upon the 
Laws of Repression in 1836. It was he who, on the oc- 
casion of the lot 8ur les associations, flung into the midst of 
the Assembly, in answer to M. Guizot's assertion, that 
'* nothing was more disgusting than revolutionary cynicism," 
the to this hour still un forgotten phrase: "There is some- ^ 
thing far more loathsome — the cynicism of apostacyl" 
Those who were present remember the effect, aslliough it 
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were yesterday, — but no words can deaoribe it; and the 
memory of this occurrence^ served, at the academic recep- 
tion of six weeks ago, to enhance the curious interest with 
which so many persons who had witnessed it, watched the 
entrance to the Salle des Seances of the Institute of Messrs. 
Berryef and Guizot, all but arm-in-arm, and their cordial 
diaking of hands as they took their scats one by the other's 
side! 

But remarkable as Berryer may be as a political speaker^ 
he will always be far greater as an orator of the Bar. There 
lies his real superiority; there he is absolutely without a 
rival. But we do not by that meaU that every case is made' 
to be supported by his pleadings, or to elicit the utmost 
amount of his tfdent. No ! on the contrary, there are a cer- 
tidn order of suits where we should say he was not at home, 
and where men so far his inferiors, as Chaiz-d'Est-Ange 
for example, are far happier, far more useful, and for which 
they are in every way better adapted. • We would, for instance, 
never desire to see Berryer harnessed to any thing in the 
shape of Criminal Law proceedings. There is something in 
the ugliness of crime which does not agree with his pre- 
eminently artist-nature, — it seems i*epugnant to him,— and 
he is in this line not successful. In political trials, or in 
those whene a domestic tragedy, such as a separation between 
husband and wife, or mother and children, is at bottom of 
the proceedings, — ^where a man's honour has to be vindicated, 
or a woman's fame to be preserved, and where the dramatic 
element is not too terrible, — these are the fields in which 
Berryer is without compeers. 

There has scarcely been, we think, one political trial for 
the last quarter of a century where Berryer has not been 
called upon for the defence. That of the Duchess de Berri 
in 1832, was too evidently marked out as his own for us to 
dwell upon it; but other names associate themselves with 
his ; and in all trials where the liberty of the press is at- 
tacked, we find him on the breach throwing the shield of hi3 
talent, as M. de Salvandy observed to him in his discourse 
the other day, ** over Lamennais at the height of renown, 
and ever Chateaubriand in the decline of years." But the 



16 * French Judicial Orators. 

one cause which would alone suffice to Immortalise Berryer^ 
and which subsequent eyents have Tendered the most inte- 
resting cause of his whole life, is his defence of the present 
Emperor of the French upon the occasion of the descent at 
Boulogne, in the year 1840. 

Louis Napoleon did not hesitate in his choice of counsel, 
but instantly named the man who, royalist volunteer as he 
was in 1815, had, for his eloquent pleadings in favour of the 
Boifapartist Cambronne, been exposed to the suspicions of 
the more timid of his own party. 

" The accused, now before you," said Berryer, in the opening off 
his speech, '^ has done my independence the honour of seeking me 
out as his adviser in a party so different from his own — he was 
sure I should not be wanting to my antecedents, to my convictions* 
He has judged rightly, and I thank him for it." 

The simple exposition of facts is a master-piece of eloquent 
concision. 

"Gentlemen," says the orator, "here is the whole case: — On 
the 6th of August last Prince Louis Napoleon leaves London ; he 
embarks, and he lands in France. He spread about proclama- 
tions, he issued a decree changing the ord^r of Government, he 
dissolved the Chambers, and committed many other acts, of which 
you are informed. None of these are contested. But I now 
ask you — in presence of the principle you have proclaimed, and of 
the law you style that of the land — this enterprise of the Prince's, 
has it really a character of criminality such that you may be en- 
abled to judge it ? He has perpetrated an attack on tlie estab- 
lished government ; and not that alone — he has come into France to 
dispute the sovereignty of the realms with the houseof Orleans— he 
has done this in virtue of the very principle on which you yourselves 
have founded the Royalty of July. This being the case, we can- 
not apply to your principle, a principle diametrically opposed ; it 
is your own principle which must be invoked. When the 
Bourbons of the elder branch reigned in France, there was then, 
indeed, a Right consecrated by time, by religion, by law. This 
Sovereign Right was a sacred tiling, it was the hereditary and 
legitimate Monarchical Right! — there is no question of all this in 
the present debate.*' 

However to our English ears^ this argumentation may 
seeni strange^ it is nevertheless cert^n that it saved Louis 
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Napoleon, and rendered his condemnation imposdible. But 
the whole of the plaidoirie is too curious, and too little gene* 
rally recalled to mind just now, for us to withstand the wish 
to make our readera acquainted with it. 

" I am tempted to fancy," pursued Beriyer, in a later part of 
his speech, " that you do not know what you did in July, that you 
have never measm-ed the extent of the consequences you have au* 
thorised. • • , . Sovereignty of the people, say you I hut what 
sovereignty, and wliat people ? Here, also, is a right reclaimed 
in virtue of popular sovereignty, a right which is no more a fiction 
than your own. Is the imperial dynasty a dream? when, in 
1830, you invoked the principle of the popular will, in which 
name imperialism is also said to exist, in the name of what, then, 
are you to forbid the hereditary transmission of Empire so 
created? If the popular will did institute hereditary Empire, 
where are you ? There^^ pointing to the Prince, " is the Heir of 
the Empire." 

Abandoning, then, the arid domains of argument for a 
position where he could better excite the emotions of the 
audience: — 

"If you absolutely will be judges^"* exclaimed Berryer, "judge, 
at least, of human actions humanely, and see what circumstances 
surround the enterprise of Boulogne. The present Ministry, 
formed at a critical moment, blames the timidity of its predeces- 
sors ; nay, does more ! invokes tlie memory of him who stretched 
the sword of France from the extremities of the Spanish Peninsula 
to the shores of the Baltic; the present Ministry opens the tomb 
of the hero, lifts his terrible arms, and places them as a trophy 
upon his grave ! . . • and you would judge the Prince, without 
taking into account the feelings that such acts on your own part 
must excite? Why, be men at least, and judge him as men! 
After such words as those that have recently fallen from your 
ti'ibune, after such provocations, such all but invocations of the 
name he bears, such appeals to the glory which is his inheritance, 
do you believe that a heart in which runs living blood should 
not beat, and that a man ardent with youth and ambitious desire 
should not exclaim — 'That name ! it is my duty to carry it to the 
frontiers ! that name is mine ! those arms were bequeathed by 
that dead warrior to me ! none other, hut I alone,/ must lay them 
on his tomb ! I will go and be chief mourner at his funeral, and I 
will say to the country — will you hear me .* ' " 

VOL. XXII. C 
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If Berryer were to live for fifty years longer, and plead fifty 
causes more, he would probably never attain to the stunning 
effect be produced in this world-famous circumstance* But 
the greatest blow of aU was struck in the concluding portion 
of his harangue ; and it exemplifies too curiously the situa- 
tions of men's minds and consciences generally under the 
Government of July for it not to be worth quoting. 

. " We will now, for an instant," said the orator, "suppose that 
mere success shall be the basis of morality, the basis of men's 
sentiments and acts. If success is the standard of our judgments 
then listen to me : I accept the arbitration I am about to propose 
to you ; from you I ask it ; you shall yourselves pronounce ! Tell 
me — putting aside all the insufficiency of the Prince's means of 
action — tell me, had he succeeded, would you have said, 'I deny 
his right, I refuse to associate myself with his power ? ' TeU us 
here — oh! you whom we know so well — would you indeed have 
denied his right? would you indeed have refused to associate 
yourselves to his power ? " 

This appeal from a whole body-politic of men to the indi- 
vidual conscience of each man among them is^ we think, one 
of the boldest and finest examples that either the ancient or 
modern history of eloquence has to show. The curious thing 
is, that it succeeded completely, and that, in the court of 
Peers, no majority could be found to condemn. The hands 
that had the courage to *^ cast the first stone " were in insuffi- 
cient numbers, and the heir to empire was saved, to prove, 
eight years after, the truth of what his defender had said. 

This is the service to which Berryer alluded when, in hia 
letter to M. Mocquar he asked to* be dispensed with the 
visit to the Emperor. 

But it will be objected ^yhy, after such arguments as 
those he used in 1840, should M, Berryer refuse, in 1855, to 
recognise Louis Napoleon? For the very reason which 
made him use them in favour of a Bonaparte under Louis 
Philippe's reign; for the very reason which, in 1815, con- 
stituted him the champion of Cambronne. The man who, 
against the severity of the government of Louis XVIIL, 
raised his voice in the defence of a Bonapartist soldier, and 
who for a Bonapartist pretender protested against the hi- 
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jnadce of the Government of Julji could not do otiierwifle 
than draw back from contact with, from the presence of the 
Baler whose principle (not the less hatefal because necessary) 
reposes on the suppression of every liberty. 

It is as the representative of despotism that M« Berryet 
refused to pay homage to the Emperor of the French. We 
are not discussing his right to call him despotic^ or Napoleon's 
right to be so^ we are chronicling a mere fact. Anc} it is 
curious enough that, on the same charge of despotism^ turn 
the two so apparently dissimilar publications we have under- 
taken to examine. The point which so nearly provoked the 
suppression of M. Berryer's speech was the reproach of 
tyranny it contained against Napoleon I.; the idea which 
animates throughout the famous Crimean pamphlet^ is the 
reproach against Napoleon III. of acting in suoh a way 
as to endanger his stability by despotism, and ** every day 
widen the breach between the Bonaparte dynasty and the 
fundamental instincts, of France." ^ 

Of the importance of this Crimean pamphlet there can be 
no doubt; of its truth, in all but certain det^s which we will 
point out by and bye, there is also little question* But to 
this last point is precisely annexed the one most curious and 
puzzling part of the whole matter ; the probability of who 
may, or may not be> its author. Let us go back to the 
moment of its publication, and in a few words relate the 
circumstances attendant on it. 

Somewhere between the 15th and 18th of February last 
the Emperor received the above-mentioned pamphlet, sent to 
him direct and straight from Brussels. He read it, with 
what interest and with what surprise we may imagine, re- 
cognising in certain passages, facts, which out of his owd 
most immediate, most, intimate entourage, it was impossiblo 
any one should know. Hardly had he read it, than he sum* 
moned the Pr^fet de Police, M. Pi4tri, and charged him to 
lose no time in discovering who the writer could be. All 
the sharpest agents of the higher ranks of the police weara 
put in requisition, and at the end of two or three days, their 

i Vidn Pamphlet, chap. xi. p. 13. 
C 2 



20 French Judicial Oralors. 

teport was delivered into Louis Napoleon's hands. It came . 
to one undeniable^ and it seemed unavoidable conclusion, — 
the pamphlet was the work of Prince Napoleon Jerome! 
He, and he only, could be and was its author 1 Folding up 
the police report, and writing on the envelope containing it 
the name of his cousin, Louis Napoleon, without further, 
comment of any kind, without a letter, sent it to the Palais 
KoyaL The answer came forthwith. Snatching up a pen, 
in anger and haste, young Jerome, so soon as he had cast his 
eye over the paper forwarded to him, wrote to the Emperor 
a short note> beginning (quite against all his accustomed 
habits of familiarity) "Sire!" and dictated by a sense>f 
resentment that mastered every other. The purport of the 
note went to say, that he was so tired of the constant annoy- 
ance inflicted upon him by the imperial ministers, of the 
perpetual accusations against him, and the unceasing distrust 
with which they had contrived to fill the Emperor's mind^ 
that, unable to bear it any longer, he then and there begged 
to abdicate his right to Imperial honours, and to announce 
his intention of quietly relapsing into private life. Instan* 
taneously on the receipt of this epistle, the Emperor responded 
to his cousin by these few lines : " Come to the Tuileries, 
directly, I must speak to you." But Napoleon*Jerome was 
by no means disposed to " come ; " neither did he, but merely 
replied by another letter, somewhat milder than the first, and 
whereof the following is the sense : " I told you I meant to 
be nothing more than a private individual. I would rather 
be anything than be tracked and worried as I am by those 
about you ; dogged like a smuggler by custom-house ofiicers I 
I make use of ray re-conquered freedom to disobey you. I 
shall not come to thp Tuileries as you bid me, but, as this is 
Lundi Gras^ shall, like a hon bourgeois^ go and dine with 
Branicki." » 

To this came another answer, laconic as usual : " You are 
absurd and childish {tu es un enfant). 1 must see you j 
come 1 " 

* The same who is nl^titionei in the pamphUt (chap. iv. p. 17;) as having' 
been so i!l- treated hy tha Austrian authoiitiei, and that with the con^iyance of 
Marshal St. Arnaud. 
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Prince Napoleon was already, as he had annonncedj gone 
to dine with Count Bmnicki ; and it was not till the next 
daj^ Mardi Grds (Shrove Tuesday ), that he chose to yield to 
the twice-repeated invitation of his cousin. 

The interview between the Emperor and the heir pre- 
sumptive was a long and a loud one ; of this others than 
themselves could judge. It was^ according to Napoleon 
Jerome, a tender and (for him) most satisfactory one. It 
would appear that he reproached the head of his house and 
name with forgetting the respect due to both by the slanders 
he allowed those around him to put in circulation about him- 
self (young Jerome); he bitterly complained of every onej^ 
from M. De Momy to M. Fould, nor was oblivious of Messrs. 
Troplong, Baroche, and others, whom he accused of wanting 
to detach tlie Emperor from his own family, and of behaving 
to himself (always recurring to his favourite metaphor) "like 
custom-house officers to a smuggler." 

However, he {)rofessed himself entirely satisfied with the 
JBmperor's conduct to him in the end, ai^d led those with 
whom he spoke to believe that Louis Napoleon would hebce- 
ibrth not permit his ministers to speak of him as they had 
hitherto ventured to do, he being, after all, in the Emperor's 
own words, " the one sole heir to his crown 1 '* 

Here ended this part of the incident, and it is pretty cer«- 
tain that after the interview wc have mentioned the recoh<>- 
ciliation between the cousins seemed complete, and nothing 
has since then occurred apparently to disturb it. But now 
we must also say in justice to Napoleon Jerome, that he has 
in no way sought to elude any responsibility in the pamphlet 
which might really and fairly fall to his share. On the 
contrary, if we are not very erroneously informed, he has 
repeatedly said to his diflTerent acquaintance, (for too great 
reserve is not his failing,) that although he had no hand 
whatever in the pamphlet itself, he yet did hold himself in 
some degree accountable for a great deal it .contained, he 
having over and over related the same facts, made Use of 
the same arguments, and defended the identical opinions that 
were to be found therein. We said the truth of the pantt*. 
•phlct could not be questioned,' savo'and d^K^pt im ceifain 
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details : here is one. At the Conseil de guerre held at 
Varna early in August last, previous to the expedition to the 
Crimea^ young Jerome is represented as having in a tolerably 
long and certainly able speech opposed the expedition with 
all his might. Now, he was not at the Council, nor even at 
Varna, on that occasion. This he found it very easy to 
prove to the Emperor ; but, telling the story himself, he has, we 
believe, twenty times within the last six weeks bravely added, 
« I was not there ; I did not say what is attributed to me ; but 
if I had been, I should have done what is described ; I should 
have spoken the words that are put into my mouth, I should 
have spoken them as I am represented to have spoken them ; 
and I so entirely recognise myself throughout, that, upon my 
word, not being the author of the pamphlet, I cannot imagine 
who else is I" 

This has been over and over, since the pamphlet came 
out, the language held by Napoleon Jerome to the people 
0^ even his ordinary acquaintance; at least, all concur 
in so repeating it. We may therefore understand the as- 
tonishment and amusement indeed caused by the paragraph 
of a few days' ago in the Moniteur, announcing the in* 
dictm^nt by Prince Napoleon Jerome of the Brussels 
publisher I The publisher, says the official organ of the 
Government, of a pamphlet ** ealumniously entitled " {calom- 
nieusement intitule). Now, be it observed, there can be no 
t^Iumny, for there is no name; and the mere quality of 
** Officier General^ does not apply to young Napoleon alone. 
There are other General Officers in France besides himself. 
Unless some proof be to be had somewhere of who did 
rwrite the pamphlet, there can be none forthcoming, of who 
did not do so. No negation can be proved. Until the real 
author is produced, and it is ascertained that he is not a 
General Officer, there is no proof of an assumption even of 
a &l8e qualification — a General Officer may have written it, 
and there is evidently no calumny. Let alone, too, the fact 
that it may be a Turkish, or a Polish, or a Russian General 
Officer. It may be Count Branicki himself, for aught we 
tell. 

The actual authorship of the brochure is of veiy seoondaxy 
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consequence; the manifest importance of it depends upon 
its trath, upon the exactness of the principal facts it sets 
forth. That very truths that very exactness, so repeatedly 
avowed, so often afiirmed, if we may trust auricular wit- 
nesses, by Napoleon Jerome, — those are, we believe, the 
true causes for the paragraph of the Moniteur. The in- 
dictment of the Belgian publisher is a sort of denial by 
Prince Napoleon of his own words; an attempt to cast 
an oflScial veil over his private imprudence. We think it is 
a pity the Government should resort to such means. No one 
is persuaded or deceived thereby; and a man like young 
Jerome is far too expansive, to say the least, for any measure 
that is imposed upon him to be of much use; he will destroy 
its effect in the first conversation he has with no matter 
whom, after dinner or after supper, no matter where. 

We will now briefly examine what are the leading facts 
set forth by the Crimean pamphlet. 

The first two chapters contain a sort of preamble, or 
remme, of the situation previous to the declaration of war of 
the 27th March, 1854. These are neither very ably, nor 
very clearly done, and are evidently the work of an indi* 
vidual who is unskilful in recounting what he has not seen, 
in detailing events for the knowledge of which he has had 
tip apply to other people, or to books. Here, also, there are 
various little inaccuracies as to names and dates. But evi-! 
dently this part of the work does not pre-occupy the writer 
himself; it is merely a species of entree en matiire, in which he 
is not at his ease, and to which he scarcely thinks you, his 
reader, will pay any attention. 

Once past this, once arrived at the moment when the allied 
armies had begun to disembark at Gallipoli, and you feel you 
have to do with a man who has either witnessed what he 
describes, or who has been so animated by the narrations and 
notes of those who have, that their knowledge has really 
become his own. 

The several aims of the pamphlet are: 1st, to prove that 
the Austrian alliance has been fatal to the cause of the 
Western powers ; 2ndly, that the expedition to the Crimea 
was an- act of downright madness; 3rfly, that both arc 
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wholly and solely due to the Emperor Napoleon ; and, lastly, 
that there is etill time to make up for past errors if a totally 
different system of policy be inaugurated by Louis Napoleon. 
This means, that the Emperor ought to raise up the " Nation- 
alities," and fight the fight of ** the peoples," as they are now 
called, against kings I Now with this, we at once say, we 
have nothing to do ; these may be the opinions of the writer, 
they are not ours* Of course, if he is convinced that upon 
what he terms this " new system of policy. " the salvation of 
his country depends, he has a full right to advocate it, but 
we, who are convinced of no such thing, are also at liberty to 
disagree with him, and especially to caution him against too 
great a reliance upon the notion expressed in hid concluding 
lines: " The Emperor needs only to make a sign, to manifest 
a wish ; England, internally agitated by the workings of a 
new power, of a young and invincible spirit, will follow him 
to the world's end " I ! 

That this country will embark in a professed war of prin- 
ciples, and for the very problematical attainment of a most 
problematical good, will become a party to the overthrow of 
existing things, to the rupture of ties and treaties, and to the 
confusion of all Europe, to end. Heaven knows how or 
when, we think we may safely advise no one to dreata of; 
and we sincerely believe no one is farther removed from any 
speculation of the sort than our present ally. Napoleon IIL 

This is precisely the reproach made him by the author of 
the Crimean pamphlet, and with that, as we said, we, have 
nothing to do. But let us see how it stands with the other 
three points. From the beginning, the writer denounces 
Austria as the cause of all harm, and alludes to the Austro- 
Turkish treaty of the 20th June, between M. de Bruck and 
Beschid Pacha, as the origin of all the subsequent failures of 
the Allied Powers. By this treaty, as we may remember, the 
passage through Bessarabia and the Moldo-Wallachian pro- 
vinces was closed to the Anglo-French troops ; and Kussia, 
although obliged to re-cross the Pruth, was certainly enabled 
thereby to concentrate her forces on the point her enemies 
shotild determine to attack. The effect of this treaty iin- 
dcitubtedly W0£, that Austria, whilst saying to the Western 
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Powerfty '^ I am with you, for I drive the BnsBiana beyond 
the Pruth," and to Turkey, " See how I protect you I " was 
quite free to say at the same time to Russia, " My hostility 
towards you is but apparent after all ; for you can now de- 
fend Odessa and Sebastopol at your ease, and give a good 
lesson to the Allies." 
The brochure says : — 

^^ It is imposi)ibIe to describe the grief caused among the generals 
and superior officers of the French army by the treaty of the 20th 
June. Prince Napoleon showed the liveliest indignation* at iL 
General Bosquet uttered the word Treachery! and even the cir* 
cnmspect Canrobert was displeased. The Turks literally could 
not understand the whole affair. The £nglish remained silent, as 
is their custom. General Scarlett, spoken to once on the subject, 
hastened to take leave of the persons who had spoken ; and it was 
useless to question the Duke of Cambridge or Lord Raglan — they 
had no answer, and could give none. 

" Marshal Saint- Arnaud alone was overjoyed ; one would hare 
thought that that most deplorable treaty was his own work;"— 
(it tveis submitted to him for his approval says the author, p. 21.) 
— <^ he complimented Reschid Pacha upon it, and congratulated 
M-deBruck." 

The one great object of Austria (and this is not difficult to 
understand) was to prevent any contact between her own 
Polish and Hungarian populations and the French troops^ 
always suspected of ultra-liberal, if not revolutionary, ten* 
dencies. This object was fully gained by the treaty of the 
20th of June : " And," adds the writer of the brochure, — 

'* it was this very condition which should have made the treaty 
impossible, because it paralysed all the future. efforts of the Allies. 
But this treaty was accepted" (we continue to quote), "because, 
for the fact of becoming the ally of the House of Hapsburg, of 
being treated by its last descendant as an equal, Napoleon III. M^as 
ready to go any lengths, — to sacrifice the principle for which he 
had taken up arms, and to transform the struggle of the weak 
against the strongs of the oppressed against the oppressor, into a 
coalition of sovereigns, into a mere conflict for authority and pre- 
ponderance." ^ 

* Cha«. y. p. 26. 
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So iniioli for the AuBtrian part of the question. We will 
now see what is asserted of the Crimean expedition. " The 
idea of it," boldly affirms our pamphleteer^ « was not con- 
ceived in the East. It came direct from Paris, but after 
havinff parsed by London and Vienna^ where it was received 
with extreme favour.^^ Here we must make an observation. 
If the plan of the -Crimean expedition was .submitted to the 
Cabinets of London and Vienna, and by them approved, it 
cannot be laid to the accountof Napoleon III. alone; and 
it is of little consequence to us that the Emperor, '^all alone, 
map before him, and compass in hand, elaborated the whole 
plan, and sent it to Constantinople without showing it to any 
one about him," if the determination was taken in concert 
^ith his Allies. He may be to blame for the conduct of the 
expedition, which it would appear he dictated step by step 
to St. Amaud ; but for the expedition itself he divides all 
blame with his associates.^ 

From the moment St. Arnaud received the Emperor-s 
communication, he set about executing his master's orders 
wfth feverish activity. Other causes, too, made him desire 
to occupy his troops, whose state of discipline and morality 
seems (and this is now admitted on all hands) to have been 
anything but satisfactory. 

" On receipt of a very alarming report from Canrobert, the 
marshal wrote from Constantinople, to order that, at all hazards, 
occupation must be found for certain battalions. In his letter was 
the following passage : ^ There must still be some Russians ia the 
Dobrudscha. Hunt them up (faites leur donner la chasse), and 
mantle a victory, that we may offer to the Emperor for his fete 
on the I5tli August. Espinasse would be one of the best men for 
such a thing.*'* 8 

General Espinasse was chosen, and we know the sad 
disaster which ensued. The brochure remarks : —^ " What 
with the swamped divisions in the Dobrudscha,. and the 
typhus and cholera at Gallipoli and Yama, we had on the 

' This fact has doh' been confirmed by the official article in the Bfoniteur <^ 
the 1 1th of April. 
» Chap. ix. p. 34. 
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15th of August, instead of a victory^ a Ikt of 14,000 dead 
to present to the Emperor!"* 

Orders were sent firom Paris, however, to hurry the 
expedition, and then came the famous Council of War at 
Yama, where every one pronounced the idea of the thing to 
be a folljr, if it were not an impossibility* Saint Amaud 
persisted, and by dint of perseverance, ended by obtaining a 
sort of half-passive consent from Lord Raglan and from 
Greneral Bosquet* Admiral Hamelin, Admiral Dundas, 
the Duke of Cambridge, and Prince Napoleon adhered to 
their opposition to the last.^ 

It seems, nevertheless, that all he had heard in council, 
the fearful predictions of what was in fact so soon to take 
place (though he did not live to see it),. had singularly af- 
fected Saint Amaud, and the following anecdote is most 
curious : — 

** His next proclamation to the army (a day or two after) re- 
flected the sombre dispositions of his mind. His closing sentence 
breathed of a sort of despair that produced a very sad and deep 
sensation in the troops. The Moniteur later declared this pro- 
clamation to have been apocryphal, and npon the entreaty of 
Prinoe Napoleon, who wrote off to Biaritz (where the Emperor 
was then staying), it was destroyed, and a proclamation sub- 
stituted for it, which was the work of Louis Napoleon himself. 
But the effect was produced, and the blow struck."* 

The expedition took place ; the Allied Armies landed in 
the Crimea, and on the 16th Aygpst mustered 62,000 men, 
28,000 French, 26,000 English, and 8,000 Turks. For the 
appreciation of the general state of mind of the troops, we 
recur to the writer of the pamphlet : — 

" Throughout the army," he declares, " there reigned an universal 
but scarcely defined anxiety. Each man was prepared to do his 
duty, and to sell his life dearly. But it is certain, that if the 
Kussian Generals had been, better upon the watch, we could not 
have passed one night in the Crimea, but should have been cast 

^ Chap. ix. p. 34. 
- • Here !» the raistalie we hare pointed- out ~* ^iiioe Napeleon was' not 
present. 
• CbH». zL p. 43. 
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back into the sea without mercy or hesitation. Their excuse— 
and they invoked it — was the impossibility of supposing that» in 
the month of September, the expedition to the Crimea could ever 
be attempted in reality."^ 

' From ibis moment the Tictories and misFortuiies, the 
sufferings and deatly-bought successes, of the invading army 
are as well known to us all as to the writer of the pamphlet, 
whoever he may be. One scene, however, he describes to lis 
with a minuteness whereof we must, but for him, have 
remained ignorant; and it is too interesting in its fearful 
solemnity for us not to transcribe it entirely. It is the 
death*bed scene of Marshal Saint Arnaud: — 

" The Marshal, almost at the last gasp, tried to bear up during 
the march, after the battle of the Alma. On his camp bedstead, 
he lay dreaming of the assault of Sebastopol, talking of it as a 
possibility, and as necessitating, probably, only a bombafdtaent of 
-twelve or twenty-four hours. * The Emperor will be Eatisfied 
with us,' he would murmur, with a smile. * We have executed 
his orders — all the credit of the expedition is due to him • * • ♦ 
In ten days, he will have the keys of Sebastopol . . • .the 
Empire really exists now {V Empire est fait) \ it is at its baptism! !' 

^^ He would start out of his lethargic slumbers at each instant to 
jnutter these and similar words. He also several times repeated, 
.in a low murmur, the date of the 2nd December ; but on that 
point his words were incoherent, and his ideas vague and 
confused. 

" The 26th, we reached the Tchernaya. 

**The Marshal called the Generals around him, and tried to 
address to them a last harangue ; but his weakness was too great, 
and he could not finish it. In a last effort, however, he said he 
thought he was not mistaking the desires of the Emperor in giving 
over his Commandership-in-Chief to the General the whole army 
seemed to point out for that post. * I have chosen Canrobert to 
succeed me,* said he, * whilst waiting for His Majesty's ratification 
of the choice.' 

*' With these words, the Marshal made a sign to General 
Martimprey, who advanced towards General Canfobert, presenting 
to him the paper which contained his provisionary nomination.^ 
. *^ General Canrobert did not take the paper from the hands of 

* Chaf» xii. p. 44. : • . 
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the head of the staff; he drew from heneath the folds of his 
uniform, an envelope sealed with the Imperial arms, the aspect of 
which plainly showed how long a time it had sojourned in the 
Greneral's pocket. 

^ M. de Saint Arnaud opened his eyes, hut expressed no sur- 
prise. * His head dropped hack on the pillow of the camp-bed| and 
from his lips fell in faint accents, the words, * It is well.* 

^AH the generals retired, with the exception of the new Com- 
mander-in-Chief, who remained in conference with H. de Mar* 
timprej in the latter's tent."^ 

We know In history of few scenes more impressive than 
this ; and In the face of the open bier and of the yet warm 
corpse^ we do not feel the courage to follow the historian in 
the long list of reproaches to which death seems to have put 
an end. It is with the living we have to do ; and were not 
our limits circumscribed, we could well have liked to initiate 
our readers Into the det^uls of what went on at Sebnstopol 
up to January last, and to make them more closely ac- 
quainted with the men who are now playipg a part In thQ 
East 

One observation, however, we must make, namely, that 
If the principal facts stated In the Crimean pamphlet be 
true (and they have for them the testimony of all those who 
return from the seat of war, besides their own *' inimitable 
air of truth "), It Is well we In England should know of 
them ; and all the Indictments^ ever framed will not prevent 
the whole universe from knowing them sooner or later, or 
history from making them her own. 

• Chap. XIV. pp. 50, 51. 

' Tlie indictment has been^ as we know now, 'officially withdrawn by the 
French GoTernment. 
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ART. n.— LEGAL AND JUDICIAL ADMINISTRATION 
— OUR MINISTER OF JUSTICE. 

The State of the Office of Lord Chancellor in relation to its aid 
by Commissions occasional and permanent^ gratuitous or paid. 

lb( November, 1853, we offered these remarks on .Commis- 
sions of this class : — 

'^ The appointnient of Commissioners, to which he adverts in a 
n^te at the conclusion, has always to us the character of a promise 
rather than of performance. A number of distinguished, amiable, 
and accomplished gentlemen are associated toge&er, often with- 
out experience in the oflSce of inquiry, or clear views of the pre- 
sent position of afiairs, or a definite course [as to the future. 
They meet, they inquire, they discuss, they compromise, and 
commonly come to conclusions so indefinite or so unpractioali ^ 
that the Minister by whom they are appointed, and whose respon-^ 
sibilityis more nearly concerned, usually hesitates to carry out 
their recommendations. 

'^ No Commission should issue till, by a preliminary inquiry, 
the present state of matters has been ascertained ; and, till the . 
course of future inquiry has been distinctly marked out, and its 
purpose indicated; and when the Commission has reported its 
recommendations, it should be charged with the duty of realising 
tbem* 

'^ To this end, the Chancellor and the leading law advisers of 
the Crown ought always to be members of the Commission, and 
should have the chief regulation and conduct of its proceedings ; 
so that, when the result is come to, they should be prepared to 
carry it out without further delay and ' consideration.' 
.•■•.■■• .• • •. » • 

'^ The Commission should be of the nature of a Council assist* 
ant to the Chancellor rather than a substitute for his volition^ his 
industry, his practical energy* 

" To this method of proceeding we attribute so much delay in 
the progress of Law Reform, and also the inconsistencies and in- 
congruities which must result from so many independent Com- 
missions, each adopting its own line of action without concert 
with the rest." 

We crave attention to the points of objection taken In the 
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shove pa86ageS| and^ at the same timei to the means sug- 
gested in a subsequent passage of that article for duly pro- 
viding for Execution of Judicial Administratioiii Judicial 
Establishments^ Agencies and Offices, of Judicial Inquiry^ 
Judical Action and Execution, Judidal Legislation, Judicial 
Finance, Special Jurisprudence, Judicial Local Arrange- 
ments, Judicial Superintendence and Control, and Judicial 
Begistration:— 
« 
** If the Chancellor were assisted, as unquestionably that high 

functionary ought to be, by proper officers — by a secretary in 
matters of judicial legislation — by a financial officer in matters 
of judicial finance — by a local officer in regard to the distribution 
of arrangements over localities, so as to provide for the proper 
sittings of the Courts, or the attendance of judicial officers, ac- 
cording to the exigencies of the local committees— by a visiting, 
inspecting, or superintending officer, to see that the local arrange- 
ments are carried into effect — by a remembrancing or controlling 
officer to regard the distribution of business over time, and the 
ascertaining that the business so appointed be duly done — by an 
inquiring officer to execute his preliminary inquiries and assist in 
his legislative investigations — and by legislative officers con- 
versant with the Law in all its branches, and capable of giving 
expression to the Law by proper instruments, we should not need 
commissions, or at least but to a very limited extent, and the 
labours of a Brougham, for a quarter of a century, would not be 
requisite to procure piecemeal amendments and to ensure the 
accurate making of them/' 

We have made the above extracts for the purpose o! 
bringing into contrast the means of assisting the Chancellor 
by Commission, and the means of assisting him by Standing 
Officers, 

The latter are to be preferred, for their action will be 
more direct, more to the purpose, more regular and systcr 
matic, and more available at the moment of need ; but wc 
should not recommend this expedient to the entire exclusion 
of the other. We should propose, as we have proposed else- 
where, that his forces should consist both of an establishment 
well organised, and also of a corps of special officers unat- 
tjsicbed, to whom might . be confided whatever special Work 
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of a large nnd weighty nature ehould demand immediate 
and effective treatment, and require concentrated attention 
and energy. 

If the task should be so large as to require the aid of 
several Commissioners, we should recommend that it should 
be so partitioned as that each Commissioner should take his 
own part,' deal with that without let or hindrance from bis 
fellows, with promptitude, under individual responsibility, 
and the incitements of approjmate and adequate remunera- 
tion. 

Each Commissioner should, however, have his organised 
and skilled assistants attendant upon his bidding, and sharing 
in his responsibility and in his reward* 

These irregular or light cavalry, set upon distinct tasks, 
and kept to active work, and earning all the credit due to 
prompt and effective enterprises, would clear the ground 
rapidly of difficulties which appear to be such, merely from 
want of discrimination, which a little attention would give, 
and from want of means at hand, to grapple with them as 
they arise^ 

We have been amused sometimes in our conferences with 
great folks upon matters " under consideration," to see how 
readily such difficulties suggest themselves to the mind, till 
the invention of difficulties becomes an intellectual habit ; 
and how with almost childish glee they are rejoiced at the 
suggestion of an expedient which moves the work out of the 
way, or haply, if it will be no longer postponed, at the offer 
of assistance to do the work. 

Commissions are the favourite means of doing the former, 
the zeal of an independent member the latter means. 

Commissions have their value in engaging the attention 
of a considerable number of persons in a task, and of enlist- 
ing a following disposed to further its progress at a later 
stage ; but they have also the great evil of delivering tbem- 
selves in the result of a Blue-book so large and ponderous, 
so full of details, defying mastery within the allotted space 
of the life of man, that the evil greatly outweighs the advan- 
tage. 

It would be better to proceed by degree?, yet upon a 
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ivhole idea, and still more to a given end, upon a definite 
plan. 

Upon a whole idea. More than all our failures result from 
want of proceedbg upon a whole idea. Indeed, it may be 
said to be the fault of the times— pieces of ideas everybody 
has in abundance; but, from want of knowing their places 
in the whole idea, and what pieces are wanting, we will 
neither act ourselves nor permit others to act 

To reach the whole idea by the contribution of many 
minds. Commissions would be useful, if they conducted their 
inquiries with design and upon plan, and worked on the 
results systematically and artistically, so as to present them 
in due relation, and to exhibit the whole in its natural 
aspects. 

Formerly (and this is a matter in regard to which we are 
entitled to claim the Chancellor's attention) Commissions in 
their terms were serious matters, well weighed and so ad- 
justed as to create an instrument for doing effectual work : 
the Commission was launched with proper powers and 
proper instructions ; but now we institute a Commission and 
leave it much at large, — it inquires and reports; but its 
productions are worthless for effectual action, without much 
subsequent tedious collaboration. * 

It would be well to consider whether it would not be wise 
to appoint a Chief Commissioner, to take the work as a 
whole, and to empower him to employ a certain number of 
Assistant Commissioners, each taking a distinct part, but all 
acting according to a common method, and producing their 
report in the same or similar framework, so that its contents 
might readily be added to other matter of a like nature, 
without further reading, abstracting, extracting, or indexing. 

In such things the pursuit of a common method is a great 
practical virtue : and not less virtuous the treatment of the 
matter according to its nature, and the suggestion of arrange- 
ments according to the exigencies. These objects are quite 
consistent, and the more readily attainable if a spurious 
ambition do not seek novelty where novelty is of no practical 
use, and not warranted by any special circumstance. 

Let us obtain a list of the commissions for the period, show 

VOL. XXII. D 
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tbe dfttei of the appointment, the dated of the j^rt» the 
dates of the practical proceedings, legislative or admink* 
trative, founded upon these reports. 

Suoh an imrestigation would prove the t>omparative in* 
utility of proceeding by independent oommiasions, ftnd the 
superior advantage of proceeding by a proper offioe, aided 
hj Assistant Commissioners for the more elaboi»te parts of 
the work. 

The number of persons employed, and the expense in- 
'ourred, would probably be the same; the profit would be 
found in efficient results, in deserved credit, in the approba^ 
tion and contentment of the people, and the well'*earaed» 
bimscientious self-esteem of the Law Minister. 

How much we pity Chancellors whose hand ought to b6 
firmly holding the sickle^ and reaping the harvest of well 
considered reforms, in conformity at once with the spirit of 
the times and the nature of the Institutions of whioh it is 
their especial vocation to be conservators, when we find them 
hesitating and doubting, and at last timorously yielding against 
their own convicticms, and all this because they are unaided 
by a well-appointed staff of executive officers capable <^ 
executing their will> and of competent investigators capable 
of working'* inquiries, in a methodical manner, so as to on^ 
able the Statesman Lawyer to act with confidence on their 
fe66mmendation, or to take counsel of others upon thea:^ and 
so Collate the results and deduce his judgment th^^^cm witb< 
out finding himself in the position of being made mora dubiotts 
on eadi accession of advice. Chancellors are not wholly to 
blame ; the sea of mire in which all our Institutions now are^ 
from having, in Gothic fkshion, pieced on each successive ini« 
provement> without reference to the general purpose of the 
whole System, had put our whole people. Lords and Commons, 
statesmen, judges, public officers, and lawyers^ in a state of 
anarchy, in which all claim the adoption of their own sugu 
gestions, and repel the adoption of others, witliout the pre- 
dominance of any exigency, purpose, power, or principle, to 
which the common sense and common feeling of the nation 
may compel reference. 
' Sebastopol'd teachings will probably do this service for us, 
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and proTe^ we trost, a well-bought experience to a oatbn 
whoee people had nearly lost the idea of State and Patriotism, 
and whose public officers had so fearfully submitted themselves 
to the small influence of Mrs. Grundy, and the small doings 
of Mrs. Partington, and the podi-poohs of their immediate 
parasites, that it had become impossible to do anything great 
in primuide or purpose ; and it had come to pass that the best 
qualification of a Minister of State was amiability and social 
conformity, and of a Man of Affairs to seem to be of good 
purpose^ but to be skilled in the perception of difficulty, and 
the evadon of all matters under conrideration. 

The Men of the Law of every degree had so fallen into 
this predicament, that it seemed we were about to lose, with 
the passing away of one or two great names still abiding 
with U8, every vestige of the Statesman Lawyer. 

We have rejoiced to find some recent effi^rts that show, in 
this clasc^ a higher purpose; and we would fain urge the 
Profession to direct its attention to the regeneration of the 
Lawyer, as wdl as of the Law, with a view to make it the 
very foundation and identification of the entities — State 
and. People — and not a mere craft, or bread-twinning occu- 
pation* 

In the hands of a man of purpose, of intelligence, of 
energy and downright self-will, the Chancellorship mi^t be^ 
made the means of doing the State and the Precession this 
great service ; and the employment of notable abilities in the 
Law, by means of Commissions, in Law Statesmanship, in 
the work of Jurisprudence, of Legislation, of Administration, 
would serve that great object. 

We know these notions have met with a smile and a 
sneer, — that the well-to-do placeman has echoed the great 
man's temper on such things; and all things have seemed 
smooth and pleasant, in the closet and the council ; but the 
same stress of feeling begotten by the serious events of the 
time will bring a recoil; and already the hand on the wall 
has marked the fall of those who find comfort in present 
ease, and fergetfulness of duty in the pride of place. 

The temper of renaaining discussions on matters of State 
and Law will.be such as have always followed suchlc^'ises 

D 2 
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and such events as we baVe referred to. It is time to look 
into the matter, that we may be prepared for the reooil, — 
which must come sooner or later. 

The Chancellor would probably be dismayed by an accurate 
statement of the number and variety of subjects that claim 
his attention ; and yet, on a further inspection, would prob- 
ably be as much surprised to find how few and similar they 
were. It depends entirely upon the point from which the 
view is taken, and upon the appliances which are employed 
to grapple with the results of that view. 

It is not the office of a General Commanding in Chief to take 
order as to each detail ; but, having provided that due means 
be employed for executing every dettdl, simply to take order 
that all hia arrangements are carried into effect, and to give 
the word of command in all cases of general action or special 
emergency. 

This we take to be the Chancellor's Office — a grave man, 
isulvanced in years, who has passed through every stage of a 
lawyer's career, been a Member of Parliament, Law Officer 
of the Crown, Judge, Peer, Chancellor, he has nothing to 
leam, in the way of principle, or even of practice ; his diffi- 
culty is to seize time for a moment's attention, and assistance 
to remember the details, and execute his orders. 

'Tis a strange anomaly in our system that the Head of the 
Law has to do handwork as well, is charged with special 
drudgeries wholly incompatible with the office of Minister of 
Justice ; for, in the judicial cases with which he is charged, it 
is necessary to go into details of the minutest character, to 
gauge circumstances that conflict with each other in the 
smallest accidents of action, and to balance each item of the 
subject. 

What is his position at the present moment ? We have 
before us a copious list of matters tmder, or awaiting, his con- 
sideration. Could he, if put to the examination, answer any 
of them? Could he tell the history of the matter? The 
measures that have been proposed, the causes of their re- 
jection, or partial adoption, the exigencies to be regarded, 
and the expedients most available at the present time ? 

Let the pending measures be considered under these 
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fleveral nspects. It is obvious that it is the duty of the 
Chancellor^ as it is the duty of his mistress the Sovereign, to 
^ve the Law5 — that is, a well-sanctioned right, one sustoined 
by proper remedies or by proper tribunals, — to every indi- 
vidual in these realms. And he should be accessible to the 
petition of every individual where there is either no remedy 
at law, or the remedy would not reach the justice of the 
case, or would be adverse to it ; or where justice is withheld 
by those whose duty it is to give it either in the Superior or 
general Courts of the realm, or in the Inferior, Local, or 
Special Courts. 

It is a mighty fine thing to talk of Liberty; but the true 
liberty lies here — in freedom from injustice of every sort. 
Doubtless, some of our learned practitioners would smile at 
this practical view of the Court of Chancery, so different 
from what it has been in times past, and from what, Ood 
trilling, it will be in times to come. 

Blessed with this leading idea, the Chancellor, if a con<» 
Bcientious man, would be overwhelmed with a sense of his 
responsibility, if he were not at the same time provided with 
adequate assistance. 

His chief officer or Commissioner should be doubtless a 
statesmanlike jurist — another self — capable of reinforcing 
him in his primary duties. 

A Local Commissioner should, in reference to such locality, 
— or, rather, in reference to the inhabitants of each locality, 
— take precisely the same view as the Chief Commissioner, 
but acting upon a more limited area, with more depth and 
precision, and with more reference to immediate, practical, 
home-reaching results. 

The Special Commissioner would regard the constitution 
of tribunals, the presiding judge or officer, and his judicial 
colleagues or assistants, the officers properly so called, the 
advocacy, the agency, and the attendance ; regarding more 
the nature of the thing than the local circumstances, he 
would ensure a closer adherence to principle. 

All the other offices would be auxiliary ; the recording, 
the inquiring, the judicial, the legislative, the financial, the 
superintending and controlling ; but each, by the proper 
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discharge of his own duties could fa<»Utate the labours of the 
rest ; and enable them to work outj in the utmost completeness 
of detail^ and with the most entire scrupulo^ty of principle, 
their several departments! 

But the great advantage would be^ that there would not 
be anything new to learn in any new measure^ and, after a 
very little while, scarcely a new measure ; the considerations 
that apply to one being found to be applicable to all, and the 
practice in each department being found to be settled by a 
consistent application of principle in all like cases. 

Approaching, then, every subject from the principle, 
instead of from the^ rule of thumb practice, the Parliament 
and the public would come to learn where the solution of the 
difficulties is to be found; and the Chancellor would have 
little more to do than to point out, upon eaoh occasion, the 
new range of oases to which an established application is to 
be extended by legislation; and the assent of Parliament 
and the public would be at once accorded. 

Very easy to say, but how is it to be done ? By honesty^ 
earnestly brought to a well-defined purpose. We count it 
a dishonest thing to hold the Seals and not to demand aU that 
is necessary to perform the functions which are assigned to the 
holder. L^t the Chancellor declare what is requisite to enable 
a capable man to do his duty, and it will be at once accorded: 
but Members of Parliament say that, till they are informed 
by those most conversant with the matter of what is required, 
and till the Crown, to whom is assigned the duty of proposing 
grants, tell what it needs, they cannot act. They acknow- 
ledge the necessity of an effective Minister of Justice^ but 
they say they must know how to make it effective. And 
they inquire, *' Why does not the Chancellor, who is a consci- 
entious man, tell us, and we would grant unhesitatingly what 
is needful" Thus the matter stands. It rests wholly and 
entirely with the Chancellor : be can, by well-conceived and 
well-appointed Commissions, supplement his service. He 
can make use of the dispensation of his patronage of all kinds 
to repay such services- Indeed, he may make it a condkion 
precedent to preferment by him, that the Candidate shall have 
served the public cause in this quari<er ; and by. .that meaoa 
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he may command anj amount of service of any kind or 
quality^ if he let it be known that he is determined to apply 
to the services of the State the patronage he hat at his 



How strange is it that the Conservative men should^ by 
their.oonduct, always produce the results they most deprecate. 
So it was with the English Government at the time of the 
American Bebellion, which produced the American Deolara^ 
tion of Independence and its later results. So it was with 
the Toryism that preceded the Beform Bill, which was its 
result. So it has ever been; the resistance to reform has 
produced reform with a vengeance. 

We belong to that order of persons who may be styled the 
Conservative Whig Badical; who desire to make reforms 
coextensive with the fair claims of every rank and condition 
of people, with the liberties of the subject and the needful 
authority of the Crown ; but in all cases real efforts, not pre- 
tended. And in this matter of the Minister of Justice and 
of Commissions we desire to be most emphatic ; for we believe 
that, if we do not look about us in due time, all the time 
himoared institutions of the Law in this country will fall 
away, and every branch of the Profession will fall in dignity 
and usefidness, to the detriment of the State and the people^ 
as waU as of the Profession. 

. We desire not to say bitter things, but the Profession, we 
must Gonfessv a^ sadly to blame ; it lacks both statesmen* 
lawyers and lawyer-statesmen. Indeed, by a singular fatality, 
it has been the practice of the lawyer to deride both one and 
the other, till the community and the so*called statesman, 
takbg the lawyers at their word, have put both of the above 
elasses down at the level of the estimation of the Profession, 
smd the Law has come to take place in the State as a very ' 
aubcNrdinate order of no great weight and influence in affairs. 

Anxioi^s for the common weal, as well as for the weal of 
our Profession, we would entreat of our brethren in the Pro^ 
ffission to r^etake the po&dtion in the arena of statesmanship, 
and to show that Law, though not the first of human things, 
is of essential importance, that by wMch all humaii things ^old 
tc^ether ; and that Law is not a set of small teohnioal rules, 
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vhichy in order that routine may prevail, sets at defiance 
justice* 

At the same time we must reiterate that the welfare of the 
Profession depends on the wisdom and prudence of the Chan- 
cellor ; on his prowess ; and that it rests with him, by means 
of the right use of commissions, to reconcile the not necessarily 
conflicting claims of the State and the Profession — of the 
master and the servant. 

On this head we will say no more just now, but in future 
Numbers dwell upon some of the other divisions of the subject 
which we referred to in our last Article under this head. 



ART. III. -HISTORY OF JURISPRUDENCE. 
G^TANO FlLANGIERI.^ 1752 — 1787. 

Beccaria was cotemporaiy in Italy with Filangieri. 
Both nobles and magistrates in their respective countries^ 
cultivating the same philosophy, they seemed destined to 
prepare the minds of their countrymen for Legal Reform. 
Beccaria attacked principally the cruelty of the laws of 
punishment, Filangieri the absurdity of those of procedure. 
Beccaria was greater as a philosopher, Filangieri as a legis- 
lator. Each excited the admiration of foreign statesmen. 
Benjamin Franklin wrote to Filangieri that his immortal 
work was the object of the astonishment and instruction of 
the free citizens of North America. Voltaire wrote to Bec- 
caria that he was the benefactor of all Europe. If the 
Treatise of Beccaria on Crimes and Punishments was trans-* 
lated into twenty-two different languages, and innumerable 
editions, the work of Filangieri tnay reckon, independently 
of the? Italian editions, two in French, two in German, and 
one in Spanish* Beccaria was honoured with the comment 

1 Works. La Scienza della Legislatione. 7 vols. Napless 1780-85. 
8vo« Translated iuto most European languages. 
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tones of Voltaire and Condorcet ; Filangieri, in our own 
time, with that of Benjamin Constant. Filangieri was bom 
in Naples on the 18th of August, 1752. He was the third 
son of Csesar, Prince of Arionelli. His mother was Duchess 
of Fraquito. According to the usual lot of cadets belong- 
ing to ancient families, he was destined to the militar7 phH 
fession. In 1768 he was made an ensign* However, his 
taste for the belks-lettres prevailed, and he quitted the ser* 
vice at the age of eighteen* A year after, he had already 
traced the plans of works upon Public and Private Education 
and the Morality of Princes. One of his uncles was now 
promoted to the Archbishopric of Naples in 1775, and Filan* 
gieri obtained a place at court, on the road to the highest 
promotion. This gave him leisure from practice at the Bar, 
and he was enabled to devote himself to political literature. 
He worked steadily at his favourite subject. The two first 
volumes of the ** Science of Le^slation " were published in 
1780, the two following in 1783, and the three last in 1785. 
Two years after Filangieri was appointed Minister of Fi- 
nance. Indefatigable in his exertions^ he exhausted his once 
robust health, and died in 1788, not having reached his 
thirty-sixth year. His great work was incomplete. Never* 
theless it has been received with enthusiasm^ and reckons 
twelve Italian editions, and many German, Spanish^ French, 
and English translations. 

The " Science of Legislation".* commences with a disquisi* 
tion upon the object of Legislation as deduced from the 
origin of civil sodetics. One principle gave birth to civil 
society, — the desire for safety and tranquillity. The idea 
of a ferocious life previous to civil society, where, as some 
misanthropists have supposed, man wandered like the savage, 
is, perhaps, imaginary. It would betray an ignorance of 
human nature, to believe that we were bom £6r such a 
dreary and precarious existence, or that the state of natural 
society was a state of natural violence. " On the contrary,'* 
says Filangieri, <* it is reasonable to conclude that Society 

^ The Science of Legislatioiu TruMlated by R* Clayton. Jjon^w* Ostele : 

1806. 
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was ooeval with man^ and that the savage in his woods 
exhibits rather the picture of fallen degenerate man in an 
unnatural state^ — the ruined degraded species, than his living 
image in the infancy of the world* " 

In primitive society, the only inequality that could not be 
extirpated was the inequality arising from force and strength ; 
but in the progress of time, as the human passions discovered 
themselvesi they necessarily produced numerous disorders. 
Then life and honour ceased to be other than precarious 
blessings, of which the possessor was likely to be deprived as 
often as a restless and malignant spirit was united to a 
gigantic and athletic frame. Suspidon and fear disturbed 
this primitive society, and there was but one remedy to oorw 
root the evil. A public force was required, a moral person 
was wanting to rej^esent the public will, and to be the 
guardian of its power, and determined rules of government 
were wanting calculated to maintain the equilibrium between 
the wants of each citizen, and his means of gratifying them, 
-^to the end that by the liberty of acquiring every requisite 
fox personal preservation and personal tranquillity, each indi* 
vidual might be amply recompensed for the surrender of his 
original independence. 

Fikmgieri then considers, in elegant language and with 
happy illustration, the subjects comprehended under the 
tranquillity and preservation which are the duties of jGrovern** 
ni«Bt. The distribudoa of wealtii is discussed somewhat 
imperfectly. ^* Exorbitant riches," says Filangieri, ** and 
luxurious idleness are symptoms of national infelicity, and 
suppose the misery of the great bulk of the peopku 
They are civil partialities prejudicial to the pubtie interest^ 
for a State can only be rich and happy in the single instanoa 
where every hidividual, by the moderate labour of a few 
hours, can easily supply his own wants and those of his 
family* Constant labour, and a life supported with diflSlBulty, 
can haTe no pretensions to the title of a hi^y lifisi. It was 
t^ ttlsemble doom of Sisyphus." We can here read die 
sentiments of a jurist who wrote under the glorious sun of 
Naples, where mere existence is ei^oyment, and the doloejbr 
niente is the summit of happiness for the indolent popula- 
tions. 
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L^giaktbn, Ukia all other scteiicei» rnnst have its rules* 
f That the will of ibe Legislator is the only rule" has been 
the language of tyrants ; and, amidst the rsTolutions whioh 
peipetually vary the situation of affiiirs, and the aspect of 
society, the enxur, that it is not possible for tins sdenoe to 
have any certain and immutable principles, has been indie* 
creetly adopted. Grovemment is a complicated machine ; its 
wheels are not always the same, and the force which c(Hnmii« 
nicates to them their motion differs at different times. Yet 
this does not prove that the laws on which they act, and by 
which they are regulated, are not themselves determinate 
and fixed. Providence could never have intended that a 
science so peculiarly connected with social order, and where 
an error might be as destructive to whole nations as the 
wrath of offended Heaven, should be devoid of certain and 
inscmtable rules. 

]!lotlung is more easy than to commit an error in legisb* 
tkm, though nothing is more diffienlt to rectify, and nothing 
so destructive to a country* The loss of a provinoe, or an 
Ul-^onducted and injudicious war, is the scourge oi a mo- 
ment ; but a political mistake, an error in legislatioa, involves 
the ruin of a nation, and prepares its misery for ages of 
futurity. Filangieri then proceeds to give some historical 
examples. Spain, und«r Charles Y., was the most advanced 
nati<m in Europe. This nation, whidi first carried its 
trophies into a new hemisphere, was Uest with the most 
advantageous position, and united the most fertile country in 
Europe with the richest in America. Spain might have 
been the happiest and richest nation upim earth, and had 
widun herself the materials for a long and nnintemipted 
series of prosperity* But all these advantages were lost. 
An instantaneous and insupportable increase of taxes fol- 
lowed the expiil8i(Mi of the Moors. Her legislators, far from 
being citizens of the worid, did not perceive that the prospe* 
rity of ^iain vras connected with the prosperity <^ other 
European nations ; or that, without increasing the riches of 
her Belabours, and difibsing a part of her treasure through 
the rest of Europe, she could not preserve her own. The 
prohibitive laws of Spain have checked popuktion, destroyed 
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agriculture, and mined the industry bf the country; which 
has been literally metamorphosed into a droprical body, 
unaUe to retain the liquids which it could not submit to 
drink with moderation. 

So when the French Government exiled the industrious in-* 
habitants who did not choose to renounce, at the pleasure of 
an arbitrary monarch, the undeniable right of the human 
mind, — the right of religious liberty^— ^the State was deprived 
of its manufactures, which the unfortunate refugees introduced 
into the governments that had the wisdom to receive them. 
Colbert, too, turned the whole of his attention to the internal 
manufactures of the kingdom ; by his encouragement, the 
labours of the loom^ and at the expense of the solid advan* 
tages of agriculture, gave France a transient and treadierous 
prosperity.* 

In the Fourth Chapter, Filangieri discusses the absolute 
goodness of laws. This absolute goodness consists in their 
agreement with the universal principles of morality, common 
to all nations and all governments, and adapted todl climates. 
Man cannot be ignorant of the rights of man, for they are 
neither the result of the ambiguous maxims of the moralist 
nor the useless and unproductive meditations of the philo* 
sophers; they are the dictates of universal reason^.and of 
that moral code, which the Author of Nature has imprinted 
on the heart of every individual of the human race, holding 
to every one the same language, prescribing, in all ages and 
at all times, the same duties. The Law of Nature is insepar^ 
able from the nature of thinking beings ; it subsists, and will 
subsist for ever, in defiance of the passions which obstruct it, 
the tyrants and impostors, who would obliterate or annihilate 
it in blood and superstition.' 

Filangieri then enters into a consideration of the acknow- 
ledgment of the principles of right, as found developed 
amongst different nations. In this comparison there is much 
to condemn. He says the savage of Nova Zembla or 
Otaheite is aware, as well as Locke, that he has no right to 
the beast killed at a distance in the chase by one of his tribe 

• Chap, iiu • Clmp. it. 
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— that the produce of the Boil belongs to the person who 
cnltiTates it, and cannot be transferred to him without the 
consent of the prc^rietor, and that the life of another cannot 
be taken hj him, except in defence of his own. These pro* 
positions cannot be taken as absolutely true in the sense 
allied by Filangieri. The savage in the lowest stage does 
not recognise his neighbour's rights to life, liberty, and pro* 
perty. The first recognition of these rights extends to the 
family ; the next to the tribe ; but ages in the history of the 
human race elapse before the absolute rights of one tribe are 
acknowledged by another, or before it is considered wrong 
for one chief to carry fire and sword into another's terri* 
tory. 

Next are considered the relative goodness of laws S and 
the decadence of codes.' The Seventh Chapter is upon the 
obstacles to a change of legislation, and the means of sur- 
mpunting them. The crude and undigested state of the 
laws of the great European nations in the time of Filangieri 
is ably painted. Composed of the laws of the Roman people, 
— at first free, but afterwards slaves, — ^a code compiled by 
an opinionated civilian, in the reign of a feeble emperor,— 
confounded with an immense number of local and contra* 
dictory edicts, with the decisions of courts frequently elud- 
ing those very edicts, and with a variety of barbarous customs, 
originating in the ignorance or caprice of feudal anarchy, and 
incompatible with the resolutions to which the world has been 
subject, — this heterogeneous system requires little trouble to 
bring it into disrepute. It has lost, indeed, its hold upon the 
public mind so much, that except the Ecclesiastical Courts, 
who consider its records as sacred as the mysterious oracles 
of the ancient Sybils, all desire Legal Reform.^ 

A Ministry of Justice is advocated by Filangieri. Except 
where a whole people at the same time become discontented 
with their government, and passionately in love with liberty, 
the progress of a revolution in the legislative system is slow, 
and consequently there is opportunity for reformation. A 
censor of the laws appears adapted to the work. A magis- 

' Chap. T, • Chap. vi. - • Chap. vii. 
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traey of this kind^ oomposeS of the wisest and most ex- 
perienced persons in the State might have the greatest infln- 
enee on the perpetuity of the legal system* Every law is 
attended with, defects. Time makes a discovery of these ; 
bat time neither diminishes nor destroys them; and the 
government is generally the last to perceive them. A censor 
of laws would properly discharge this duty. 
• Another advantage to be reaped from such an office would 
be the prevention of a nmltiplicity of laws. Filangieri's ob* 
servations on this t(^ic may be usefully extended to the pre* 
sent time* The moment on evil appears, a new law is imme« 
diately introduced. The object is to apply to a particuhir 
case^ though the old laws might be extended to it with a 
trifling altaration. Such, says Filangieri, is the origin of the 
immense number of laws which oppress the Courts of Europe, 
and ren<Ier the study of its Jurisprudence as laborious as that 
of the Chinese language, which is scarcely to be learnt in 
twenty years.* 

. The relative goodness of laws consists in their relation to 
the state where they are to be carried into execution. In 
reference to this topic, Filangieri discusses the distinctions 
between the various 'forms of government — monarchical, 
aristocratic, and democratic. The question as to secret de* 
bates and vote by ballot in a popular assembly, Filangieri 
decides in fiivour of publicity. Votes when public are moat 
free from corruption ; the questions for deliberation are more 
fully discussed ; and, finally, when public, the people have 
the benefit of the sentiments of the principal citisens, and 
have an additional guard against the double sacrifice of their 
virtue and the welfare of their country.^ 

The nature of a monarchy requires an intermediate rank of 
persons between the monarch and the people, though without 
any power whatever, as an equilibrium, and a depository of 
the laws, as a species of mediator between the sovereign and 
the subject The nobles form this equilibrium, and the 
magistrates are the depositories of the laws.^ 

The constitution and the splendour of a monarchy also 

» Ch^. viii. 2 (Translation, vol. «. p. 77.) ■ Chap, a, (ib. p;92.) 



FikmgUru 4^ 

reiiaire a body of nobility^ which may refltet upoti thie natiou 
the lustre it receives from tlie throne* This bod/ of the 
nobility should form a separate barrier between the monarch 
and the people^ and weaken the violenoe of any rude and 
fatal shocks which these two bodies might otherwise receive 
from each other without this immediate restnunt^ 

Exclusive of the three great species of government^ there 
is one which is not either a monarchy^ an aristocracy, or a 
republic^ but a mixture of these three several constitutions* 
Filangieri writing as an Italian^ and possessed of the idea of 
a beneficent despotismi does not approve of the mixed go* 
vernment which has been one of the great elements in the 
prosperity of Engknd, ^^ Such a mixed government,'^ he 
eays, ^^ where it is not well regulated by its laws, appears 
more likely to partake of the inherent vices of each, than of 
their united advantages. It has been the fortune of this 
government to be more extolled than analysed. Montesquieu 
did not perfectly understand it, and it is exposed to a dang«ir 
which he did not foresee, and from which the other govern- 
ments are wholly exempt. It may end in despotism, withoat 
any visible alteration of the constitution, and the people may 
one day become a prey to real tyranny, without the loss of 
apparent liberty. This is the government which for a 
century has fixed the attention of Europe ; it is the govem*> 
ment of Great Britain, where a good prince is able to do 
nothing without the consent of the nation, and a bad one 
might betray it ; where the voices of a majority of the repre- 
sentatives of the people do not always correspond with their 
wishes, and its supposed liberty has in some instances de^ 
generated into licentiousness."^ 

filangieri, in the tenth chapter, considers more fully the 
question of a mixed government, and as its most striking 
example, the government of England. A mixed government 
may be said to be a government where the sovereign power 
or legislative authority is in the hands of the nation, repre- 
sented by a public assembly divided into three bodies, the 
representatives of the people, the patricians, and the King.* 

' » Cbap. I3L (p. S6.) « Chap, ix*, * .Ch«p. x. (Twsslttlod, p» loa) 
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Considering a mixed government in this lights there seem 
to be three inherent defects in its constitution ; the independ- 
ence of the executive power on the body which ought to be 
its superior, — the secret and dangerous influence of the 
prince in the assembly of the bodies which represent the 
sovereignty, — and the instability of the constitution. Le- 
gislation ought not to change the essence of a constitution, it 
should endeavour only to correct its defects. All the princi- 
ples thus dependent on the relation of the laws to the nature 
of this government should be directed towards a choice of the 
proper means of preventing these three vices. It is not 
necessary to review in detail the comments made by 
Filangieri upon the constitution of Great Britain as the re- 
presentative of the mixed form of government. But it is 
very questionable whether what he teims the last inherent 
defect in the constitution, — the continual fluctuation of power 
in the different bodies that divide the administration, — ^be so 
dangerous to the country, or so deserving of censure. 

In all governments of the world, the power of creating, 
. abolishing, and changing the laws of the nation, is the exclu- 
sive right of the nation itself. This power is united to the 
sovereignty in those governments alone where the sovereignty 
is vested in the hands of the people at large. It is only in 
popular and mixed governments that the whole nation is the 
sovereign, and in these two governments the sovereignty may 
consequently change or alter the constitution at pleasure. 
The exercise indeed of this authority is rare, because there is 
no clash of the different forces or interests of the different 
bodies amongst which the different shares of power are dis- 
tributed. In mixed governments, where the different bodies 
share the authority, each is in perpetual anxiety to extend its 
own portion, and the body which represents the sovereignty, 
and possesses the power of disposing of the constitution, has 
always an interest in altering it, either by increasing its own 
share of power, or diminishing it, to gratify the members, 
wlio" can amply repay it for such a temporary sacrifice. The 
constitution, therefore, can never be fixed and certain. 

On the other hand, again, it may be contended that the 
very facility for change in the constitution assists the pto* 
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gress of the nation. Filangierl then confiiders the methods 
for providing agdinst this defect^ and applauds the policy of 
the English Legislature in rendering the Judges independent 
of the Crown. He considers that equal care has not been 
taken to combat the other two defects inherent in mixed 
govemments. What remedy has been opposed to the secret 
influence of the Sovereign in Parliament ? There are, it is 
true, some measures taken to prevent in the election of the 
Members of the House of Commons a choice of persons 
assuredly devoted to the Sovereign. But when Members aro 
once elected, new hopes and expectations are opeu to them, 
and they may flatter themselves with the idea of succeeding 
to appointments which they never thought of in their private 
and original situation. Hope and ambition are more power- 
ful stimulants than gratitude. 

Filangieri, however, considers that the Crown has too 
much influence by the power of creating Spiritual and Tem- 
poral Peer?. "These are all members of the sovereignty, 
and the King not being possessed of the whole sovereignty by 
the nature of this government, can he, without a political 
absurdity, communicate to others what he does not possess 
himself? Is not this a pecuniary sacrifice of the legislative 
power in favour of the executive ? Are not the principles of 
a free constitution apparently lost for ever when the most 
respectable part of the Legislature is created by the exe- 
cutive." * 

Filangieri then proposes a change in the mode of creating 
Peers. The House of Lords should exclusively enjoy this 
illustrious privilege. It should have the power of admitting 
into its bosom tlie individual who has rendered immortal 
services to his country. Patents of nobility, instead of being 
emanations from the prince, should be testimonials of national 
gratitude, and evidences of honour and virtue. 

Again, when the infamous traffic in the sale of the votes 
of the lower classes of the people shall be effectually sup- 
pressed ; when abilities and integrity regularly influence their 
choice ; and when the laws exclude indigence, which is always 

> Cliap. X. (Trans, vol. i. p. 129.) 
VOL. XXII. E 
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Buspeoted of venality, from tUe right of diectiog, the nation 
will be truly free, and the possibility of an^ united assembly 
of spirited and independent patriots will be demonstrated.V 

Filangieri then concludes the tenth chapter with the follow-- 
ing eloquent appeal to the English nation in refci^nce to Law 
Reform. *^ After having instructed, enlightened, and asi 
tonished Europe with your inventions, your arts, your pro* 
ductions, and your wonderful discoveries, is it possible your 
Legislation should be so obscure ? Formed out of many 
barbarous absurdities of your ancestors ; of the extravagance 
of the Gothic feudal system, in direct opposition to the prin- 
ciples of your adorable liberty ; of usages and customs whose 
origin is not even known ; of new laws often contradicting 
old ones; of the decisions of your Courts with the effect of 
laws ; of useful establishments united with destructive ones ; 
of evils and their remedies ; of numerous sacrifices for your 
independence, and as many instruments of despotism ; — it 
appears to the eyes of the philosopher an immense mass of 
confusion, out of which it may be^difficult to extract a remedy 
that would remove the defects of your constitution, and pre- 
serve your liberty."' 

The eleventh chapter opens with a consideration of Mon-* 
tesquieu's opinion, that every form of government has its 
own predominant principle of action; and that Fear in a 
despotic state> Honour in a monarchy, and Virtue in a re- 
public, are these ruling principles. But, on the contrary^ 
the love of power is the primary and active cause in all 
governments. The origin of human actions is generally de- 
rived from two jwwerful stimulants, — the love of pleasure 
and aversion to pain. On this supposition, it may be easily 
discovered that the love of power originates in a love of 
pleasure.* 

Every individual is desirous of being as happy as it is 
pssoible for him to be, and, consequently, is desirous of 
having in his own hands a power that may oblige others to 
contribute as much as they are able to his happiness. From 
this principle, he wishes to command them. It is a passion, 

• Chap. X. (Trans, vol. i. p. 132.) « Chap, x, (Trans. Tol: i. p. 136.) 

■ Chap. xL 
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therefore, that is bom^ with maD> — it 10 ixuseparable from his 
nature, — it expands with social relations, and becomes the 
common cause of action in all civil bodies.^ 

A long disquisition then follows upon the Love of Power. 
The principal fault of Filangieri is, that he borrows the 
historical illustrations almost entirely from ancient history. 
Writing before the French Revolution, and without an idea 
of the progress to be made by the advanced nations of 
Europe and America in the nineteenth century, this was, 
perhaps, unavoidable. 

Filangieri considers that the first lav^ which protects, 
directs, and renders useful the love of power in free and 
popular governments^ should leave to the people the choice 
of the person to whom any portion of authority is to be con- 
fided ; the second is, that which extends to every individual, 
the right of being able to acquire the first oflSce and the first 
employment in the State, except he is ineligible by a legal 
disability, clearly specified by the laws, from his misconduct 
or his crimes. The necessity of such a law is evident. Ad- 
mitting that every individual serves his country from the 
rewards it offers him, that the love of power is the first 
object of his hopes ; and that the different degrees of autho- 
rity conferred on him are the equivalent for his services, it 
follows, that when a part of the people is either wholly or 
partially excluded from these rights, the republic will be 
divided into two classes, one of which has not the smallest 
interest in the public welfare, and the other, every induce- 
ment to serve it.' 

In the thirteenth chapter Filangieri reviews the observa- 
tions of Montesquieu on the effects of Climate. Too much 
influence has been attributed to this cause of variety by the 
author of the ** Spirit of Laws." The influence of climate 
on mankind is not to be considered as a positive or absolute 
cause, but a concurrent one. Still, as its effects are active 
both upon the physical and moral qualities, it deserves tlie 
legislator's attention. As these defects are, however, sonie- 
times more perceptible, and at other times less; are more 

» Chap. xi. (Trans, tdl. i. p, 140.) • Cliap, xi. (Trani. vol. i. p. 152.) 
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forcibly felt In powerful climates, and least iii moderate one$>, 
this diversity should have likewise a corresponding diversity 
in the Legislative system. The general maxim that extremes 
meet, is strictly applicable to the influence of climate; for 
both in extreme hot and extreme cold ones the expansion of 
the moral faculties of man is equally impeded by the climate ; 
in hot countries mankind is reduced to a state of great debi* 
lity and stupidity, in cold to torpidity and sluggishness. 
What are the consequences to be deduced ? That to com- 
municate the political motives, which is the life of civil 
society, the laws should have the greatest energy in power- 
ful or hot and cold climates, and that in temperate ones the 
Legislature may be satisfied with the removal of the few 
obstacles which oppose its views. 

Where any particular species of industry, arts, or manu- 
factures is opposed to the climate of the country, an attempt 
to promote it is a gross error. Notwithstanding the support, 
it in all probability remains imperfect. The hands sacrificed 
in such pursuits might certainly have been employed with 
greater profit to themselves, and advantage to the State, in 
other manufactures more congenial to the country. Sup- 
posing it even to be overstocked with them, the surplus 
might be exchanged in other nations, and supply it with 
what it did not itself produce. Is it possible for the arts 
and manufactures, which require a great degree of heat, to be 
exercised with emolument or advantage in a very hot 
country, or those which require the open air, to be carried on 
with any prospect of success in a very cold one? What 
opinion would be entertained of the legislator who should 
propose to establish a glass manufactory at Zanguebar, and 
dockyards for ship-building on the coast of Lapland ? Man 
too far removed from the equator or too near it, in a very 
hot climate or a very cold one, is incapable of that labour 
and those exertions which in a different climate he may 
undertake with ease. The "non omnis fert omnia tellus" 
may be al^o said of man. To oppose Nature in such situa- 
tions would be an absurdity as useless as pernicious. Let 
the Legislature, then, endeavour to correct the effects of 
climate when they are prejudicial, let it take advantage of 
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them when they are useful^ and let it respect them when 
they arc indifferent. * 

In the second book Filangieri discusses the various ques- 
tions connected witli Population. The great obstacles to the 
increase of the population of Europe are stated to be the 
unequal distribution of landed property *, the great number 
of great landowners ', the exorbitant wealth and inalienability 
of ecclesiastical property*, excessive taxation', the state of 
the military establishments^, and public incontinence.^ 

** Next to population," eays Filangieri, " riches are the 
second object of political laws. There was a time when 
the laws had no other end than to form the hero, and 
poverty was the first step towards heroism. Riches were 
feared, and they were feared with reason. When riches 
were but the fruits of conquest, and were not acquired by 
the industry or exertion of the husbandman, the artist, or the 
merchant, they certainly corrupted the people, encouraged 
idleness, and hastened the decline of nations. This state of 
things is since materially changed. Plunder, and the tri- 
butes from conquered provinces, are not the present means 
of enriching nations. Incessant labour, activity, and industry 
are now the means ; and those nations are the most rich 
which have their citizens the most laborious and the most 
free." 8 

The Administration that wishes to support the prosperity 
of a people and the national opulence, should only exert itself 
in removing the obstructions in the way of the public happi- 
ness, and should adopt the leading principle of governments, 
" Interfere as little as possible; let everything take its own 
course.*' (IngerirsI quanto meno si puo ; Lasciar fare quanto 
piu si pu6.)* 

Filangieri boldly advocates Free Trade in com. The 
principal obstruction which impedes the progress of agri- 
culture is undoubtedly the restrictions laid on the commerce 
in gnun of every species. Governments have erroneously 
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the feudal systeuij it was Very limited in almost all Europe ;; 
was confined to the simple traffic between one town or one 
village with another^ and seldom extended beyond the pro^ 
yince. After all these Ticissitudes^ it is again become the 
support, the strength, and the soul of nations. 

The obstacles of commerce are stated to be, first, the 
custom-house duties; next, a jealousy of commerce and rival 
nations. A principle, not less unjust than false, as contrary 
to morality as civil polity, has unfortunately seduced the 
ministers who have had the interests of nations entrusted to 
their care. It has been a received opinion that a nation 
could not gain without another losing,--^ that one State 
could not enrich itself but at the expense of a different 
State; and it has been the grand object of Mimsters to 
build the greatness of their own country on the ruins of 
another. This erroneous principle, which was the basis of 
the Boman and Carthaginian system of politics, and ruined 
these two Republics, has unfortunately introduced an uni*t 
versal jealousy of commerce in Europe ; or, in other words, 
a secret conspiracy amongst its governments to ruin all, 
without enriching any. Fiiangieri then reviews the com* 
meroial laws of the different States of Europe. Convinced, 
then, of the existence of a strict and intimate connection 
between the interests of any particular nation and those of 
all Europe, and with a conviction of tbe injuries to general 
and particular commerce from the jealousy or envy of 
nations, governments should exert themselves to correct that 
mischief* Abandoning their ancient prejudices, they should 
open their ports to all nations, and lay the foundations of 
universal liberty; without which commerce will be always 
timid from being under restrictions, and always languid 
because oppressed with the weight of its fetters. Kmgs and 
Ministers, who issue their orders for peace and war, should 
be satisfied of the important truth, that, in the political as 
well as in the physical world, every thing is connected, every 
thing is relative, every thing is dependent* The object of 
commerce is to unite all nations in a society, where every 
advantage may be enjoyed by all, as well as every right of 
traffic in evei^tfaing which they may mutuiUly want. Every 
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poUiical barrier should be destroyed. All distinctions between 
one people and another are absurd, and ought to be rejected ; 
they are fatal remains of ancient prejudices, of barbarity, 
always destructive, but now disgraceful, in an age that 
believes itself, what, in fact, it ought to be, — enlightened. 
Let those federal leagues and treaties be abolished that have 
defence and invasion for their end ; that force a people, who 
would be happy in the enjoymeiit of peace, to enter into the 
disputes of another nation, to ruin their commerce, to waste 
their treasures, and to spill their blood, often for the sole 
purpose of gratifying the ambition of a foreign prince, to 
defend his unjust pretensions, his supposed rights, a fraudu* 
lent or dubious title, his personal enmity, and sometimes even 
his folly. Those treaties of commerce should be considered 
as political abuses which contain so many seed& of war and 
discord, and those exclusive privileges that one state obtains 
from another for a traffic of luxury, or a commerce of sub* 
Bistence, as acts of national injustice. 

A treaty for the general freedom of industry and commerce 
is the only treaty that a commercial and industrious nation 
should consent to, or negotiate with any government. Every 
thing which is favourable to this liberty, is also favourable to 
commerce; every thing that restrains this liberty is pre* 
judicial to it.^ 

There are two political extremes in Governments that are 
equally pernicious, — an excess of negligence, and an excess 
of vigilance. A wish to know everything, to see everything, 
to control everything, is the source of as many mischiefa as 
supineness and negligence : in the knowledge of the just and 
proper medium between too great attention and too great 
indiflference, too much interference and too much latitude^ 
the whole art of Government consists. Filangieri condemns 
the system which the Governments of Europe had then 
adopted in their intercourse with their colonies, the restric- 
tion to an exclusive commerce with the mother country. 
Two motives appear to have induced Governments to adopt 
this exclusive system,— a desire of an increase of revenue from 

» Book IX. chap. xx. (Trans, vol. ii. p. 123 n 
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the duties on the imports and exports, and a desire of luul^ 
tiplying the whole commerce of their colonies, in order to 
monopolise the whole of its advantages. In both these plans 
the Governments have been mistaken. They supposed that 
indirect duties would be paid by the colonies whilst they 
have been paid by the mother country. And if the grand 
object of the prohibitory system be to procure the greatest 
profit to the mother country, from the monopoly of the 
commerce of the colonies. Governments have been equally 
mistaken. This wants but little illustration. If the mother 
country sells her merchandise, and purchases that of her 
colonies at the current price of the markets, the exclusion is 
useless and unnecessary. If she sells her merchandise at a 
higher and purchases theirs at a lower price, she ruins the 
colonics, and consequently their commerce. In proportion 
as this disadvantageous trade impoverishes them, iJieir con- 
sumption of the produce of the mother country will decrease, 
and they will export less also of their own. It is the interest 
therefore of the mother country to grant an entire freedom 
of commerce to her colonics, as well as her other subjects.* 

Filangieri discusses, as the last obstacle to commerce, the 
frauds of merchants and the frequency of bankruptcies. 
Confidence is the soul of commerce ; and without confidence 
all the component parts of this mighty structure would 
crumble beneath it. Credit is the substitute for specie, 
without which all circulation would be interrupted, and every 
kind of traffic reduced within the narrow limits of a ready- 
money trade. The existing laws of bankruptcy in most 
continental nations at the time Filangieri wrote were too 
severe and too indulgent, condemned innocence, and offered 
impunity to real guilt. There are two kinds of bankiniptcies, — 
a voluntary or fraudulent one, and an involuntary or com- 
pulsory one. In the first instance, the insolvency of the 
debtor is merely nominal and apparent ; and the effects which 
he cedes to his creditors are but a part of his property, the 
rest being either embezzled or concealed. In the second 
instance, the insolvency is unavoidable. An accidental dis- 

^ Book III. chap. xxii. 
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credit; the loss of a Ahip^ the failure of a corroBpondenti 
involyes a merchant in unforeseen and immediate difficulties^ 
The first is a voluntary failure^ and a deception on tho 
public; the second is a misfortune from an unexpected 
accident^ which leayes the unfortunate only the comfort of 
his conscience^ but is not always able to secure him from the 
Censure of the worlds the loss of character, and the rigour of 
the laws. These laws then inflicted the punishment of death 
on a voluntary and fraudulent bankrupt; but at the same 
time they condemned the unfortunate bankrupt to perpetual 
imprisonment 

But though on the Continent fraudulent bankruptcies werd 
of frequent occurrence, the rigour of the law was seldom put 
in force in England. Richard Town, a tallowchandler, was 
executed for concealing his effects, in 1712 ; John Perrot, for 
the same offisnce, in 1761 ; and Alexander Thompson, an 
embroiderer, in 1760, for not surrendering. 

Filangieri then proposes the following reforms in the Bank* 
rupt Law, most of which have nnce been carried out in 
England. Creditors should not have the power uf deter*- 
mining the bankrupt's fate, but should solely interest them- 
selves in discovering the best means of indemnifying them*- 
selves. Every other proceeding belongs to justice. As soon 
as the trader declares himself insolvent, the Government ought 
to secure his person. A rigorous examination should imme*- 
diately follow, and a minute investigation of his papers and 
his conduct. If it is a fair bankruptcy, the bankrupt should 
be set at liberty, and the whole that ought to be required of 
him should be the transfer of his irematning property to hiA 
creditors. The means should be left him of procuring bis 
future subsistence, and both his honesty and innocence should 
be stated to the public. If the fidlure be proved to be a 
fraudulent one, the culprit should in every case be exposed to 
the just indignation of the law, and an infamous punishment 
might be very proper^ expressive of the crime. Having for- 
feited the public confidence, he should be excluded from every 
respectable office and employment, and rendered incapable of 
any legal or civil act. 

Lastly, the punishment ought to be public, and with all 
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the ApparatuB that con render the crime more infiunous^ and 
the punishment more terrible.^ 



ART. IV LORD CHIEF JUSTICE DENMAN. 

Among the great magistrates who have adorned the Bench 
in England Lord Denman will always fill a yerj high^ and, 
in some important particulars, a singular place. It beoomesi 
therefore^ a duty to dwell, with some minuteness, both upon 
his peculiar merits, and generally upon his history. 

He was the eldest son of one of the most eminent physi* 
cians of the day ; a man, too, like his son, not more distin- 
guished for his professional talents and success, than for the 
excellence of his private character, and the stern independr 
ence of his opinions, — a^an at once of spotless integrity, of 
the most kindly feelings, and the most uncompromising prin* 
ciples. The son was educated first at Eton, afterwards at 
Cambridge, where he belonged to St. John's College; and 
though he took no 'honours, his devotion to the religio locig 
the mathematics, not having been remarkable, his classical at^ 
.tainments, both there and at school, were distinguished, and 
he retained through life both the taste for those pursuits and 
the familiar acquaintance with the great masters of poetry 
and of eloquence who have made '^ Athens and old Rome " 
naore truly famous than the polity of the one or the arms of 
ihe other. Long after he had retired from public life, much 
<)f his leisure was employed in reading and in translating 
from the ancient poets; and it was a sure test of his fami- 
liarity with the language the less generally cultivated, that 
he relished more the noble lays of Homer, and the exquisite 
compositions of the dramatists, than the more familiar, but 
.less perfect, productions of the Latin muse. 

When his professional education was begun, he had the 
advantage of being placed under Mr. Charles Butler, the 
most eminent conveyancer of the time, and he soon became 

* Book u. ebap. zxv. 
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bis favourite pupil. As his destiny was the Common Law 
and not tlie Equity Courts^ this was a somewhat unusual 
course ; for, generally speaking, the practice has been only 
to study under a special pleader. He went afterwards to 
Mr. Tidd, for whom he ever retained the greatest respect, as 
well as admiration of his learning and talents, which he more 
than once expressed from the Bench. It may be remarked 
that Lord Cottenham, in like manner, though intending to 
practise in Chancery, was pupil of Mr. Tidd ; and this de- 
viation from the ordinary course of study was found very 
useful by both these distinguished men, the one showing in 
his legal arguments how much he had profited by his ex- 
perience in a conveyancer^s office, as the other did in his 
contentions on points of Equity how well imbued he was 
with the learning and the subtleness of the pleader. His 
great argument in the case of Doe dem Earl of Lindsey v. 
CoUyear, in 1810 (11 Easrt;. 542.), when he appeared on 
one side and Lord Lyndhurst on the other, was the theme 
of universal praise in Westminster Hall, both for its pro- 
found learning and acute reasoning.' The same familiarity 
with the law of real property might be observed on many 
other occasions, both while he was at the Bar and after he 
was raised to the Bench. 

His advocacy was distinguished by force and dignity, 
both in matter and manner. With a jury its power "was, as 
might well be supposed, very great; for his lucid state- 
ment, his appeal to the passions, his happy combination of 
declamation with argument, his manifest sincerity, his scru- 
pulous shunning of all stratagem and contrivances, his repu- 
diation even of subtlety and refinement, were all joined to an 
action at once of sustained grace and unbroken gravity, 
a voice singularly powerful, and a countenance peculiarly 
impressive. Others have excelled as great orators, some in 

> Tlie point was of great importance, and it«required the reconsideration of 
former cases. 

A devise to A. for life, with remainder to his first and other sons in tail male^ 
was followed, after other limitations, by an ultimate devise to A.*s right heirs male 
in fee ; and this was held to be limitation net purcha8e,'and to lapse by A's prede* 
ceasing the testator, altliough prior estates had been given to the sons of A. 
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Parliament, some at the Bar, but it was felt that they were 
actors^ and the audience, in their admiration, did not forget 
that they had been witnessing an exhibition, though a 
striking one. In his case no one could stop to think of the 
performer ; all were filled with the subject, and seemed as if 
they only went along with him in a pursuit common to both, 
and as if his feelings were their own. But the Coiurt he 
addressed, and the counsel he was opposed to, had constant 
reason to admire his perfect fairness. He resorted to no 
tricks, sought no unfair advantage, and by this honest and 
manly course lost no advantage to his client ; for those who 
descend to such artifices, unless in the rare instance of 
judges and adversaries either wholly incompetent or for the 
moment thrown off their guard, gain no permanent benefit 
by these unworthy practices: it is the mere affair of a little 
time ; the discovery is pretty sure to follow, and somewhat 
more is lost than gained upon the whole. 

It was perhaps unfortunate that with his great powers he 
chose a circuit so inconsiderable as the Midland, induced 
probably by the marriage he had contracted with a lady of 
distinguished family in Lincolnshire. But he soon rose to an 
eminent position both there and in Westminster Hall ; nor 
can any thing be less accurate than the representations of 
those who have dated his success at the Bar from the period 
of the Queen's case, — we use the expression as he always 
did, sternly rejecting that of trial, to which he always held 
that the proceedings bore no resemblance. As early as 1810 
and 1811 young men beginning to attend the Court after 
being called to the Bar, were advised to study Mr. Denman's 
style of arguing cases, and not merely the learning he 
brought happily to bear upon his subject, but the clear and 
logical course of his reasoning. Soon after he greatly dis- 
tinguished himself in the controversy which arose, both in 
Court and in the country, upon the Toleration Act, invaded 
by a Bill of Lord Sidmouth. In 1817 he had been sq much 
celebrated for his eloquence, as well as most able advocacy, 
in the State Trials at Derby, that the Whig party were 
desirous of obtaining so valuable an acquisition to their par- 
liamentary force ; and as he had been the constant supporter 
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of their principles from bia first eniranoe into public life, 
wlioUy regardless off die injury which sach an open avowal 
of opinions^ the most hostile to those in authority, must in-* 
evitahly ioiict upon a jnofesmonal man, and simply because 
they w«re principles in aooordance with those opinions, an 
opening was made for his entrance into Parliament by the 
arrangements of the Whig leaders; and he sat for a dose seat 
until a vacancy occurred for Nottingham, which he repr&* 
tented dnring the greater part of the time that he remained 
in the Lower Honse. 

He soon took a very high plsce among the supporters of 
liberal opinions, by his powerful eloquence, his fearless ad- 
vocacy of those opinions, his inflexible determination to let 
no plans of party intrigue, no low schemes of bidding for 
court favour, influence his straightforward path, or only cross 
it to be indignantly spumed and suddenly thrown aside. 
He was not the man to advance in the cause of the people 
with his head inclining, his eye stealthily turned towards the 
Court. But the unreflecting advocates of extreme measures 
no more found aid or countenance from him, than did those 
who made their assumed principles a doak for selfish pro* 
jects. The wild changemonger was to the full as little 
satisfied with him as the jobber of the place-*hunter. Above 
all, upon those great questions in which party had little or 
no concern, his honest convictions directed the course which 
he took, and kindled the eeal with which he gave himself 
up to pursue it- The mitigalion of the Criminal Code, — • 
the general amendment of the Law in all its branches, -*• 
the support of religious liberty, and removal of all restraint 
on freedom of conscience, — the extinction of the slave trade, 
and emancipation of the unhappy race with which that in- 
fernal traffic had peopled our colonies, — the furtherance of all 
plans 'for promoting education and diffusing knowledge,— 
these great causes found in him an unwearying, an unflinch- 
ing, and a most powerful champion. It is wonderful to ob- 
serve so great an ignorance of recent Parliamentary history 
as has led some writers, well disposed towarJs liini, to affirm 
that Sir T. Buxton and Dr. Lushington had more authority 
in the House of Commons. Even upv>u the subject of Slavery 
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tUs 18 utterly grouiid}e88| aa ftll who reoolleot Mr. Peomfiii'a 
great speech upon the MiBsiouary's oaM in 1824 wunt at once 
allow. Upon his general authority in the Houscj the position 
is of an absurdity only to be equalled by some of the otiier 
remarks in the same panegyric, as that his forensic eloquence 
was less impassioned than Erskine's, or that other Judges, who 
had only been five years on the Bench, and tried no cause of 
any celebrity, could be compared to him who had filled the 
first place for eighteen, and heard some of the greatest that 
ever came before our Courts. As to the comparison, some*- 
what Invidiously made, with Mr. Brougham, though it is very 
possible that Mr. Denman could not have made the speech 
against Mr. Peel in 1819, or that in 1823, so much dwelt 
upon in Mr. ShiePs Beminiscences, it is at least equally pos* 
»ble that Mr. Brougham could not have made the speech 
which electrified the House by the reference to the Liturgy, 
when the Queen's treatment was under discussion^ before the 
great cause came on. 

It was on this occasion that he displayed before the Lords 
all his extraordinary powers, and varied accomplishments, — 
the admiration of lUl, even of those most biassed against his 
client. That he contributed most essentially to the resultj 
the discomfiture of the Queen's enemies, and the maintenance 
of her place in the public affections, there can be no doubt 
whatever — those affections which she had gained by the cruel 
treatment she had undergone, and the inextinguishable love 
of justice, so strongly marked a feature in the character of 
Englishmen. It is remarkable that in the panegyric to 
which reference has been made, and which appeared in the 
•* Times " newspaper, there should be found not only the 
most virulent attack upon the Queen's character and conduct 
which has ever yet appeared, but an expression of ** amaze- 
ment at the spirit which then pervaded the country, and the 
motives which could induce men of the highest ability and 
the purest fame volunteering to lend their advocacy to a 
client who had in a thousand ways degraded her position and 
disgraced her sex." If this were supposed to proceed from 
the conductors of the journal, it would give rise to serious 
reflections upon the newspaper press ; for, assuredly, there was 
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DO more powerful instrument employed^ either by the friends 
of the Queen, or by the enemies of the Grovemment, to rouse 
** the spirit which pervaded the country/' and which ezcitea 
this '^ amazement/' than that newspaper itself. Nor were 
its addresses made to the deliberative body which was sitting in 
judgment upon the cause. They were made to other quarters, 
and with every ai*tifice of rhetorical skill, coloured statement, 
vehement declamation, bitter invective, appeals to the passions 
of some, the fears of others, mingled cajolery and menace,-— 
not directed to the Peers among whom were not to be found 
the feelings that such attempts could sway, but pointed to 
the multitude out of doors and their leaders. That the 
cause of the Queen gained much by this advocacy no one can 
doubt. Its effects have left a lasting impression upon such 
as are old enough to recollect those times ; and they gather 
from thence the inference that the public opinion inclined 
against the Queen's persecutors ; but the unrestricted use of 
the press in those discussions incalculably increased the feel- 
ings which it found to exist, and blew the sparks into a flame. 
It was another topic of the Queen's partisans, that the same 
paper had originally taken a part most hostile to her cause, 
but had suddenly changed some years before the Bill of 
Pains and Penalties, when the dispute between the Regent 
and his consort, dormant since 1806, had again broken out. 
They contended that this paper, making a practice of follow- 
ing the current of popular opinion, had only expressed, and 
carried to excess, feelings which already existed. That it 
should now change its course again so completely may be ex- 
plained upon the same hypothesis, by supposing that the 
feelings have subsided which prevailed five and thirty years 
ago ; but certainlynit would be a strange thing that they who 
had done most to excite, at least to increase and to exasperate 
,tlicm, should " look back with amazement," that such feelings 
could ever have existed. Oar conclusion is that the article 
in question comes from some other source, and has found ad- 
mission into the paper through inadvertence. 

But it not only charges the people with a delusion which 
the paper itself had mainly created ; it blames the Queen's 
advocates for ^' voluntarily lending their advocacy to such a 



Ijord Chief Justice DenmatL 65 

Silent." This charge must needs proceed from some person 
profoundly ignorant of the very A, b, c of professional 
etiquette^ nay strict professional duty. The Queen's counsel 
did not and could not volunteer their services ; they could 
not refuse her brief. There prevails the same utter ignorance 
of the facts most generally knowil respecting the contest of 
1820, as of the rules which, happily for the best interests of 
society, bind the Bar. Mr. Denman's obtaining the place of 
Common Seijeant by the choice of the City, is ascribed in part 
at least to the influence of Mr. Alderman Waithman, who 
had taken so active a part in the Queen's affairs, instead of 
Alderman Wood. 

They who recollect the events of those times seem now 
pretty well agreed on two points ; that whatever might have 
been the Queen's indiscretions with others at former times, 
there was not the least foundation beyond the suspicions 
raised by the perjured witnesses, for the charge upon which 
the proceedings against her were grounded ; and that even if 
all the allegations of the bill were proved, or were admitted 
on her part to be true, the treatment to which she had been 
subjected ever since her arrival in England made it impossible 
for the country to endure this new persecution. The universal 
opinion was in her favour upon one or other or both of these 
grounds ; and it was generally understood that all her counsel 
were of the latter opinion. Much was said of recrimination, 
and dark intimations were held out by them, which were sup«- 
j)Osed to point in that direction. But the late publication of 
Moore's *' Diary " throws a very different light upon this 
matter. He says that he was present at a discussion between 
those learned persons and Mr. C. Butler, the eminent con- 
veyancer, of whom mention has already been made as Lord 
Denman's master, and that they all declared their opinion of 
• the Crown having been forfeited by the Prince of Wales's 
marriage with a Boman Catholic, leaving, says the statute, the 
succession open as if he were naturally dead. There can be 
little doubt that this was the reserve force to which allusion 
was made; for as to recrimination, no effect could possibly 
have been produced by the most ample proof of what all the 
world knew, and no one on the Prince's part ever thought of 
VOL. XXII. r 
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deaying. The prior marriage was by ignorant persons sup- 
posed to render the whole proceeding against the Queen nu- 
gatory, by making her marriage invalid. But by the Royal 
Family Marriage Aot the former was void as contracted with- 
out the consent of the Crown. It was only of importance as 
creating a forfeiture. Let it be observed that we now speak 
on the authority of that passage in the '* Diary ^ which Lord 
J. Kussell has thought fit to publish ; but it appeared while 
the two principal parties to the discussion were still alive, 
and we are quite confident that neither of them ever con- 
tradicted it. 

The conduct of the kihg and, it is fit to add, of his minis^ 
ters, towards the Queen's Counsel, and the injury inflicted on 
the Bar by the refusal of the rank to which they were 
clearly entitled upon her decease, has frequently been the 
subject of comment in this Journal. The same revengeful 
feelings influenced the royal mind towards Lord Denman 
even in 1827, when he was a supporter of the junction 
government formed under Mr. Canning. Lord Lyndhurst 
laboured in vain to overcome them ; but next year the power- 
ful influence of the Duke of Wellington prevailed, and the 
rank so long withheld was with a somewhat bad grace 
bestowed. 

Upon the formation of the Whig ministry, in 1830, he be- 
came, as a matter of course, Attorney-General, and it was 
equally of course that on Lord Tenterden's death, two years 
after, he should succeed to the great office of Chief Justice. 
The industry, the sagacity, the learning with which he dis- 
charged its duties have long been the theme of universal 
eulogy in the profession. But his exemplary patience, and 
the suavity and unbroken dignity of his demeanour, are 
scarcely less to be admired. His firm resolution to show no 
favour towards one practitioner rather than another, — a course 
not always taken by his predecessors, and the cmly deviation 
in modem times from strict justice on the Bench — cannot be 
too highly commended. But his retaining as a Judge the in- 
domitable love of liberty, which had marked the whole course 
of his public life, gives the greatest lustre to his name ; and 
in this respect we certainly cannot find his match. The 
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great occafiiona which called forth a display of those principlee 
was tihe contest between the House of Commons and the 
Court of Queen's Bench. Attempts had been made by the 
inconsiderate friends of the Parliamentary privilege to set 
the Commons above the Law ; to require that as often as a 
party was brought before them^ and condemned by them 
on some charge of cpntempt, the prosecutors as well as the 
Judges in their own cause, condemned, too, for breaking a law 
whidi had not previously been promulgated, — ^nay one which 
had not previously been made, — this strange anomalous sen- 
tence should be final, and should entirely exclude the juris- 
diction of all Courts sworn to administer the law of the 
land. Lord Denman would admit no such pretension — yield 
to no such claim. '^ Most willingly," said he, in delivering 
the judgment of the Court, ^* would I decline to enter upon 
an inquiry which may lead to my differing from that great 
and powerful assembly ; but when one of my fellow subjects 
presents lumself before me in this Court, demanding justice 
for an injury, I have not the option to grant or to withhold 
redresi, — I am bound to afford it him if the Law declares 
him entitled to it. Parliament is said to be supreme. I 
must fully acknowledge the supremacy ; and it follows from 
thence that neither branch of it is supreme when acting of 
itself." We rather think, but are not certain ,'that the same 
course was taken both by Lord Brougham and Lord Cotten- 
ham in the Court of Chancery, when parties having privilege 
of Parliament were charged with contempts, and it was moved 
to commit them to prison notwithstanding that privilege. 

It would ill become us, devoted aa this Journal is to the 
great cause of Law Amendment, to pass over Lord Denman's 
eminent merits as a promoter of improvements in our Juris- 
prudence. In truth, he ranks in the very first class of those 
who have distinguished themselves in the most important of 
all the branches of Legislation, and very far higher than any 
of his predecessors on the Bench. He left the Law very 
different from that which he found established when called to 
preside over its administration, and different in the most 
essential particular, the Law of Evidence. His Act to 
remove all objections to the admission of testimony from 
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intereBt, and from previous conviction, bias effected the most 
salutary change, and has led to the still greater impro^ment 
of allowing the parties themselves to be examined ; so that 
the sound doctrine is at length recognised and acted upon, 
that objections shall be' reserved to the credibility of evidence, 
and not to its competence. Some have held, that this ought, 
as regards parties, to be extended to criminal cases ; and it 
was generally believed that Lord Denman, though wholly 
averse to the French plan of examining the defendant at the 
trial, inclined to relax the rules which in practice prevail, and 
exclude much proof of guilt that should reasonably and with 
perfect fairness towards the party, be received. We will not 
take upon us to affirm that he went so far as to think the 
prisoner might safely be examined on oath if he desired it ; 
but it appears very probable, from some remarks which he at 
different times made, that he thought too much care was taken 
to warn persons when arrested against telling their own story ; 
for we have a perfectly distinct recollection of his OQce or 
twice suggesting that some committing magistrates went too 
far in preventing such voluntary statements from being made. 
We doubt if he ever gave up the objection which many have 
to compelling witnesses called in other men's causes to give 
answers criminating themselves. 

The late important changes in the rules compelling witnesses 
to take oaths who have conscientious scruples, are almost 
entirely due to his constant fldvocacy of the wise, tolerant, 
and just law which has at length been passed upon this im- 
portant subject. The improvement is not so large or so sa- 
tisfactory as the Bill more than once, we believe, introduced 
by him would have sanctioned. But much, has be§n gained, 
and what remains is very sure to follow. 
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ART. v.— DR. JOSEPH PHILLIMORE. 

The country^ bnt espedallj the Legal Profession^ has to 
hment the loss of a distinguished member of that branch 
which confines its practice to the Ecclesiastical Courts. Dr. 
Phillimore for many years held a high place among those 
learned peraons, and his merits were by no means confined 
within that circle. He was distinguished for his great classical 
attainments; he held important offices at different times^ 
both connected with the Law and independent of it ; and he 
gained great credit, as well as performed important services, 
both by his parliamentary and literary labours. 

He was educated at Westminster, and afterwards was a 
student of Christ Church, Oxford. He held several judicial 
offices in the Church Courts, and his performance of those 
duties may well be supposed to have been most satisfactory, 
when no less an authority than Lord Lyndhurst declared in 
the House of Lords that having carefully examined the pro- 
ceedings in the Court of Bristol, where Dr. Phillimore was 
Chancellor of the Diocese, ** it was impossible that justice 
could be better administered than it was by him." 

His attainments as a jurist were known to all who either 
sat in the Courts of Doctors Commons or in the Court of 
Appeal. • But he was not a mere follower of precedent, or 
advocate of things as they are. In 1812, when he had only 
been a few years at the Bar, he distinguished himself by a 
very able and learned tract upon the Licence Trade, which 
had grown up under' the Orders in Council, — a tract as much 
admired for the great knowledge of history and of juris- 
prudence which it displayed, as for the excellence of its com- 
position. 

He sat for many years in Parliament, and took a frequent 
and a useful part in debate. His opinions, as well as pri- 
vate friendship, connected him with the Grenville party, 
and he for some years held office in the Board of Control ; 
but he refused a Privy Councillor's place because it would 
have obliged him to quit his profession. He afterwards 
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acted as Commissioner of French Claims^ and in other simi- 
lar boards. On Dr. Lawrence's death in 1809, he was 
appointed Eeglus Professor of Civil Law. The Duke of Port- 
land being then Chancellor of Oxford as well as Prime 
Minister ; his wish was to choose a resident professor, but 
he could find no one competent to fill the office, and the 
general voice of aU he consulted agreed in recommending 
Dr. Phillimore. It is fit that we give the account which he 
laid before the University Commission, respecting the terms 
upon which he held the professorship ; because that account 
contains important information upon the study of the Civil 
Law. 

" There was," he says, ** a distinct understanding between us 
on the subject of residence. I have, however, several times had 
it in contemplation to give a course of lectures in Oxford, but on 
consultation with the leading persons in the university, I have 
never received any encouragement. In point of fact, such has 
been the change of studies in the University since the examination 
statute, that the profession would never have secured a class to 
attend a course of lectures unconnected with the preparation for 
the Bachelor of Arts degree. The object of the undergraduates 
of the present day is to take a good degree ; and for this purpose 
they enlist themselves under the banners of private tutors, and 
devote themselves exclusively to the system which has hitherto 
conducted to the attainment of honours, so that every thing with- 
out the scope of ordinary routine seems alien to their purpose, 
and a useless diversion from their main object ; although there 
can "be no doubt that a competent knowledge of the civil law as 
it existed anterior to the reign of Augustus, might shed a lustre 
over the first degree. Indeed, all the works of standard excel- 
lence in the Latin language teem, nevertheless, with references 
and allusions which cannot be thoroughly understood without 
some knowledge of the laws of ancient Rome ; and add to this 
that if the undergraduates had their attention early directed to 
some such course of instruction as I have glanced at, they would 
be better prepared for the study of the Institutes of Justinian and 
those imperial Codes which by our statutes are essential for 
obtaining degrees of B. C. L. and D. C. L." 

But although he was thus prevented from discharging the 
duties of the office as far as lecturing goep, he soon obtained 



Dr. Joieph PhOlimart. 71 

the highest reputation for his performance of the difficult and 
delicate task allotted to the Begins P xofessor^ of presenting dis- 
tinguished candidates for the degree of D.C.K His speeches 
on those occasions were marked by that purity of style^ and 
that genuine eloquence, whether in Latin or English, which 
was never exceeded and seldom equalled. Those which he de- 
liyered on the presentation of Warren Hastings, of the Allied 
Sovereigns, and of the Duke of Wellington upon his instal- 
lation as Chancellor, excited unbounded admiration^ not only 
among the multitude of listeners, but among persons of 
severe, but cultivated taste. 

It remains to add, that in private life there never was a 
more amiable man, a more kind and beneficent neighbour, 
or a member of society more ready upon all occasions to 
perform those duties of imperfect obligation which so many 
are found to neglect, who yet are free from the blame of 
violating other duties. Every plan of beneficence found a 
supporter in him ; his advice was never withheld from those 
who required it ; his kindly help was always ready to those 
who stood in need of it; and though his charities were to 
the very extent of his means, they were wisely and judi- 
ciously bestowed. 

His union with a member of the Bagot family brought 
him several children ; and two of his sons now hold distin- 
guished places in Parliament and in the Profession of the 
Law. It is fit that in this Journal the services of both 
generations to the great cause of Law Amendment should 
be, as they are by us, freely acknowledged. 
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ART. VL — STATUTE LAW COMMISSION. 

1. Return to an Address of the Honourable the House of 
Commonsy dated January 25. 1855, for " Copies of all 
Papers relating to the Construction of the late Board 
for the Consolidation of the Statute Laws, and the 
Provision of Funds for defraying Expenses of and incident 
to sttch Board; and of any Written Instruction or Note as 
to the Revision of the Statute Law given hy the Lord Chan^ 
cellar to Mr. Commissioner Bellenbex Ker, or to the late 

' Commissioners of the said Boards Messrs. Coode, Anstet, 
and Bogebs, and the Secretary of the present Board, Mr, 
Bbigkdale : 

" Of all Minutes of the Proceedings of the late Board for the 
Consolidation of the Statute Laws down to the Presentation 
of Mr. Commissioner Bellenden Ker's Third and Last 
Report (3lst May, 1854) to the Lord Chancellor. 

" Of the Paper on the Consolidation or Revision of the Statutes 
relating to Property : 

" Of all Papers relating to the Construction of the present 
Board for the Consolidation of the Statute Laws, and the 
Provision of Funds for defraying the Expenses of and 
incident to such Board : 

^*Andf of all Minutes and Proceedings of the said last-men' 
tioned Board, down to this Date inclusive.** 

We continue our observations upon the Statute Law Com- 
mission, because we regard it as the only means of laying the 
foundation of a permanent state of Law^ consistent with 
itself and with the objects for which we have Law^ and such 
as will prevent the ever-continuing course of constitutional 
amendment piecemeal^ which promises not only to destroy 
the Law as a scientific and practical whole, but to destroy 
the lawyer, and to make it impossible to have either law or 
justice in the country. 

We continue our observations because we desire to make 
our Law an instruqient of freedom as well as of authority ; 
not a matter of mystery or quibbling, but a plain intelligible 
rule, which the people may understand and admive, and the 
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Ooveniknent enforce without hesitation^ and which Parliament 
may fearlessly amend, since it can mend safelj when it 
knows where the evil is. 

We continue our observations on the constitution of the 
Commission, because, as at present constituted, we believe it 
to be an instrument to hinder, not to advance, the work, and 
because we believe that the predominance of Mr. Bellenden 
Ker over the Lord Chancellor, the members of the Com- 
mission, and the assistants of the Commission, is such as to 
preclude either energetic action or effective responsibility ; 
and because we believe that the services rendered by Mr. 
Bellenden Ker are not of the nature which the work requires, 
and that they are paid at a rate wholly disproportionate to 
the value of such services *, and, above all, to the amount of the 
funds placed at the disposal of the Commission. In short, be- 
cause we believe that while the services of Mr. Bellenden Ker 
are nominal, except so far as they are obstructive, the re- 
muneration is real and Excessive, and the responsibility is 
absolutely nothing. 

We do not deduct one iota from our previous commen- 
dations of the Commission, so far as it goes ; but it is a body 
with too much head, and with limbs that have not a proper 
connection with it. 

Therefore, we beg most distinctly to be understood that 
we have no hostility to the Commission, nor indeed to Mr. 
Bellenden Ker ; for, rightly placed and rightly reinforced, 
rightly purposed and rightly informed, the bustling activity 
and importunity of Mr. Bellenden Ker and his specialties 
in some directions, would be of great service, where more 
retiring modesty and less decisive assurance could not make 
way. A man who can talk freely and boldly to Chancellors 
and grave Judges, and press on to some results, is of great 
value in an age when everybody is so silky and so social 
that nobody dares to speak his mind except behind your 
back ; but we may pay too much for our whistle, and we 

> To nich serrices as performed by him ; but if he is to be in truth and &ct 
the Barry of the undertaking ; to give the design, plan, specification, estimates, 
and engagements, and really to superintend the execution of the work, taking 
care that it is done promptly and to the purpow^—the case is otherwise. 
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humbly express our feelings that in the present cad^, with 
so large an object on hand, and so little means at our die- 
posal, the virtues and practical qualifications of Mr. Bel- 
lenden Ker ought not to be purchased to the exclusion of 
other virtues and qualifications which are necessary to sup- 
plement him. He is, indeed, a rare man, — so rare that we 
doubt whether his equal can be found ; for we believe that 
no other man would put his hand to returns such as those 
mentioned at the head of this Article ; and practically avouch, 
as things excellent in their way, documents which betray an 
entire misconception of the object and of the occasion, of 
the means and the available adaptations, of the institutions and 
interests which are to be regarded and protected, of the evils 
which are to be prevented and remedied, and of the whole 
scheme of agency, jurisdiction, action, r^stration, respon- 
sibilities, and remunerations, which are to be established, 
regulated, directed, enforced, and bestowed for the carrying 
on of an enterprise which, in a civil point of view, is as great 
in immediate and ultimate effects upon the internal affairs 
of the people of this realm as our expedition in the Crimea ; 
for there is no person, no class, no interest, no tra^isaction, 
public or private, unaffected by the state and operation of 
our Law. 

If proof were wanting of the propriety of our strictures on 
the Statute Law Commission and its operations, and of the 
strictures of our Contemporaries ^ it would be found in 
the above j>apers. It would surprise the Chancellor and 
Mr. Bellenden Ker to hear the comments of men of the 
profession and men of business upon these documents. The 
latter fail to recognise in them any indication whatever of 
that purpose and regularity which should preside in the 
conduct of every important matter ; and the former look in 
vain for the learning, the professional acumen, and the prac- 
tical accuracy, which should characterise law-making at all 
times, and above all law-making under the high behests of a 
Commission appointed by the Lord High Chancellor of 
England. 

» See art. of Nov. 18585 May, Oct. 1854; Feb. 1855; Law Magazine, Nov. 
1853, Feb., May, Aug., 1854, and Feb. 1855, and Jurist, /«Mtm. 
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Cmel indeed is tbe conduct of those who hare placed upon 
this Commission distinguished men of unquestionable worth, 
and denied to them the commonest means of performing thei^ 
duties in the Commission with good faith to the public and 
credit to themselTes, but have rather placed them under the 
thraldom of a man doubly incompetent t(^ direct their opera- 
tion, first, from an inherent unfitness for work of this 
description ; and secondly, from the load of occupations, public 
and private, with which he is most wonderfully burdened. 

When we last wrote upon this subject we expressed an 
earnest wish that our assertions might not be accepted as 
proof of what we allege, but that a committee of either 
House of Parliament should for itself investigate the matter. 
We now repeat that wish as earnestly as before, but, failing 
such committee, and in the meantime, we appeal to the irre- 
fragable proofs of our positions which are to be found in the 
papers to which we refer at the head of this Article. 

That, however, we may assist the reader in extracting from 
so much confusion a cfear and intelligible result, we beg to 
call his attention to the stages through which this matter has 
passed. 

The subject may be conveniently divided into two leading 
stages : L The late Commission. II. The present Commis- 
sion. But the changes made by the latter Commission were, 
as regards useful results, and the effect upon the predominant 
genius of the Commission, so slight, that we think we are 
justified in considering the whole operation as one, and the 
different Commissions simply as different chrysalis states of 
the same creature ; and therefore we propose so to treat the 
matter in the following observations : — 

On the 17th February, 1853, the Lord Chancellor, in the 
House of Lords, made an exposition of his intended opera- 
tions in the direction of Law Reform, and included among 
them a scheme for the consolidation of the Statute Law, 
which, in the enthusiasm of the moment he expressed a 
bope, .would constitute the foundation of the Victoria Code ; 
and he congratulated himself upon having secured for his 
assistance the labours of Mr. Bellenden Ker, as the Trib<mi- 
anus of the undertaking. 
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After some delay, which was shortened by tie pressure 
of Lord Lyndhurst in favour of Mr. Bellenden Ker, wha 
became eager to have the seal put upon the undertaking, the 
matter proceeded. 

In the meantime a correspondence took place witJi the 
Treasury as to the. funds; and on the 11th March, the 
ChanceUor's Secretary addressed the following singular letter 
to the different Commissioners : — 

« Sir, — ^I am directed by the Lord Chancellor to state, that it is 
the intention of Her Majesty's Government to proceed without 
delay in the work of the consolidation of the Statute Law, ac- 
cording to his Lordship's announcement in the House of Lords. 

" For this purpose his Lordship has obtained the assistance of 
Mr. Bellenden Ker, under whose direction the work will proceed. 
He proposes to 6btain the services of four gentlemen under 
Mr. Ker, who will be prepared for one year to devote their whole 
time to the worh. As the scheme is necessarily to some extent 
experimental, his Lordship has thought it best to confine his plan 
for the present to so much only as can be done in one year. The 
course of proceeding will be regulated by Mr. Ker, under the 
Lord Chancellor's own immediate superintendence. 

" The Lord Chancellor is authorised by the Lords of the Trea-' 
sury to offer to each of the four gentlemen a sum of 600L for his 
services during the year. 

*^ The work must be commenced at the very beginning of next 
month. A room will be provided, with two or three copies of the 
statutes, with stationery, &c., but probably it will be found that 
the chief part of the work can be most conveniently done by each 
gentleman at his own chambers* 

** If you should feel inclined to be one .of the four gentlemen 
selected for this work, the Lord Chancellor directs me to say he 
will be happy to name you for the purpose ; but his Lordship 
wishes you to understand, that if, from change of plan^ or any 
other reason, he shall choose to dispense with your services at the 
close of the year, you must not consider it a reflexion or in any 
way a hardship upon you. 

'ahave, &e. 
"(Signed) «W. C. Spring Ricb." ^ 

On 29th March, the Commissioners met at the Lord Chan- 
cellor's house, and discussed the *^ Note as to the Revision 
of the Statute Law." 
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- **l. The first process will be, to ascertain precisely the text of 
tlxe Statute Law as it now exists, hj determining what statutes 
have been repealed (expressly or virtually), what have expired, 
and what have become obsolete or unnecessary in the present 
state of society. For this purpose a copy of the folio edition of 
the Statutes, published by the Record Commission, should be 
used, beginning with the Nova Statnta of Edward III. {see the 
Report of the Statute Law Commissioners), and for the later 
statutes, the quarto edition, making it complete (where statutes 
are not printed at length) by Queen's printer's copies, and from 
other editions, postponing the question as to examining the copies 
with the original rolls till it is determined what enactments shall 
be actually founded on the results of the investigation. 

^* The revived statutes will also be noticed, and whether revived 
intentionally or not, and those also as to which it is doubtful 
whether they are in force or not. 

*'2. The text having been thus examined, a special and 
detailed Report should be made of all the repealed, expired, and 
obsolete statutes ; also of those whicb appear to have been revived 
unintentionally, and those which are douhtfuL ' 

^ This Report will form the groundwork of a declaratory Bill 
to repeal (or confirm) such statutes, to be introduced, if possible, 
at the end of the present Session. 

** 3. All doubts being thus removed, and all unnecessary matter 
disposed of, the next process will be to devise a plan for a sys- 
tematic arrangement of the existing Statute Law according to 
subjects, and to make a Digest (translating the Latin and French 
Statutes). 

" This Digest, when made, will be the materials for a con- 
solidation of the existing statutes, and specimens of such con-> 
solidation will be prepared in vinous modes ; e, g. 

^^ (a) Merely stating the existing Statute Law, removing 
discrepancies, obscurities, and surplusage, and incorporating 
the efiect of judicial decisions. 

(b) Stating completely the law, statute and common, on 
the subject, with definitions, &c. 

** 4. The proceedings, after preparing such specimens, may be left 
for future consideration. If no such consolidations as above sug- 
gested are agreed upon, all that should be done as to the existing 
statutes (after the declaratory enactment before mentioned), will 
be to supply any deficiencies and remove doubts as to what is in * 
force. What is necessary in this respect will be ascertained in 
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^ Separated at four. 

** June 4. 1853. — Commissioners met at two o'clock, at Mr. 
Ker's chambers. Discussion, one hour. 

^June 18. 1853. — Commissioners met at one o'clock, at Mr. 
Ker's chambers. Discussion respecting the contributions to the 
First Report, one hour and a half. ' 

'< Wednesday y July 6. 1853. — Meeting at Mr. Ker's chanjiiers, 
at two o'clock. 

<< Tuesday, August 2. 1853. — Meeting at Mr. Ker's chambers^ 
at three to 4.45. 

*^ August 17. 1853. —A meeting of the Commissioners was 
held, this day, at Mr. Ker's chamber's, Lincoln's Inn, at one 
o'clock. 

^* Present: — Mr. Ker, Mr. Coode, Mr. Brickdale, and Mr. 
Bogers. 

** Mr. Coode stated that the whole of his Digest of the Poor 
Law was in type. 

** Mr. Ker requested Mr. Coode to write to him a note to that 
e£fect. 

'' Mr. Ker read the following paper, viz. : — 

** ' Mr. Ker is authorised bj the Lord Chancellor to express his 
satisfaction at the different papers which have been contributed to 
the Report by the several members of the Board. The Chancellor 
proposes that each member should be employed in consolidating 
groups of statutes, the groups to be selected by Mr. Ker. Mr. Ker 
proposes that Mr. Coode should revise the Consolidated Clauses 
Acts, with reference to their simplifieation and abbreviation, and 
to the adapting them to be used in Public Acts, and to the con« 
sideration as to how far any additional forms can be adopted. 
» ** * Mr. Ker proposes Mr. Anstey should undertake the con* 
solidation of the statutes relating to the National Debt^ such 
group being a branch of the statutes proposed by Mr. Anstey in 
his letter to Mr. Ker, which was submitted to the Chancellor.' " 
^. &c. &C. &c. 

From the 17th of August to the 2nd of November tbe 
Commission did not meet, it being the Long Vacation. 

On the 2nd of November they resumed their meetings, and 
one of the Commissioners put in a paper suggestive of an 
improved course of business, of which nobody who pemseB 
these papers will deny the necessitj. 

This paper wa^ ordered to be circulated among the Com* 
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missioners, and the meeting was adjourned to the 8th of 
November. But no meeting took place, nor any thereafter, 
during the existence of the first Commission. 

We give the greatest part of this minute in full, as it 
expresses^ in a short and convenient manner, the predion* 
ment in which the Commission was placed ; and also a very 
wise and. judicious, but doubtless pains-taking manner of 
transacting business of such a nature, and which we would 
commend to the notice of the members of the present Com- 
mission, by way of contrast to the proceedings to which they 
have been subjected. 

"2. The course of proceeding of the Commission hitherto 
having allowed of no opportunity of discussion or deliberation ns 
to the mode of operation of the Commission, Mr. Coode tliinks it 
right, now that the Commission is about to resume its proceedings, 
to lake the earliest opportunity of submitting the following sug- 
gestions and proposals relative to the general intercourse and 
conduct of the Commission, and also to its operations in detail. 

"General Official Intercourse. 

^< That minutes be prepared more fully detailing the work to be 
done, that we may consider its true scope, its actual extent, the 
time it will require, the assistance that will be necessary, and the 
expediency of giving any task the preference over others, to the - 
extent of partially deferring them^ or rejecting them altogether. 

" This seems peculiarly necessary, seeing the limited means at 
the command of the Commission. 

^^ If it should command more assistance, so that a clerk could be 
assigned to each operation, it would be possible for it to perform 
several unconnected things at the same time ; but with only one 
clerk, it is manifestly desirable that its labours should, as far as 
possible, be concentrated on connected objects and operations. 

"That when matters so important to the progress of the Com- 
mission as those referred to on the 17th of August, and at most of 
its other meetings, are to be propounded, an intimation of these 
should be given in the summons to the Commissioners, or other- 
wise, so that each Commissioner may come with prepared views 
and practical suggestions. 

"Or, if not, that another meeting should be allowed before 
decision, in order to give opportunity to collect and state the 
result of their views in some duly considered and formal shape ; 
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that 9fter such opportunity of consideration the pepse of the Com- 
missioners collectively be taken and recorded. 

<< And that the result being so deliberately, and in terms re- 
corded, the record be regularly transmitted to the Lord Chan- 
cellor, who will then be in possession of the whole of the views 
which the Commissioners are bound to present to him. 

*< Mr. Coode is deeply impressed with the necessity of combined 
action by the Commission upon some scheme, at least as uniform 
as the respective views of the Commissioners mighty upon de- 
liberation and discussion, admit of. He therefore urgeSj as a first 
step to such an end, the importance of at once considering the 
contents, and especially the practical recommendations in the 
different papers of the Commissioners. He is firmly convinced 
that isolated action, without intercourse, will lead to eventual 
failure of the Commission, and disappointment to all. 

<< He recommends that the Commissioners should meet at least 
once or twice a week, to confer upon their progress, and material 
points arising in it. 

" And that, in order that our deliberations may not be delayed, 
interrupted, and broken off by the visits of the clients and the 
engagements of Mr. Ker, which must necessarily happen when 
the meetings are held at his chambers, the meetings should, as 
often as possible, take place at the office provided for the Com- 
missioners, where the books, papers, and prepared statute books, 
forms, stationery, and materials, are accessible for reference and 
use. 

" It seems to Mr. Coode that the settlement by the Commission 
of a proper mode and order of operation is even of more immediate 
and practical importance for the attainment of its objects than the 
preparation by it of any particular Bill or sets of Bills ; that such 
a settlement would influence beneficially their operations, and 
that of ail other persons who may either now or hereafter be 
engaged in the like labour; and that if it should be thought 
proper to give the Commission more assistance, the Commission 
might at once avail itself of it with full effect, according to the 
nature of such assistance. 

" 3. With regard to the detail of our proceedings proposed to 
the Commission on the 17th August, Mr. Coode will confine him- 
sdf to the part in them assigned to himself in these terms : 

«« « Mr. Ker proposes that Mr. Coode should revise the Con- 
solidated Clauses Acts, with reference to their simplification and 
abbreviation, and to the adapting them to be used in Public Acts, 
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and tortlie oonsidemtion as to how for any additional forms can be 
adopted;' and in tbe Supplemental Paper, in these terms: 'The 
Lord ChAnceUor particularly desires that I should call the atten- 
tion of each member of the Board to the early consideration of» 
and the collection of materials and suggestions for a Gaperal 
Statute of Forms to be used in Public Acts, and of the Acts for- 
merly introduced by Lord Brougham, and remarked qq in Mr< 
Brickdale's pap^/ 

'* Mr. Coode supposes that the last instruction is to super^ode 
the former, or to have the preference. He has accordingly, so 
far as his labours in correcting and combining the printer's sheets 
of the Poor-law Digest ha^ permitted, examined and considered 
this matter. 

<< Taking the Consolidated Cbtuses Acts, which had been as- 
signed to himself, for the example, the following would appear tQ 
him to be some of ^e indispensable details for the. successful 
execution of the task : 

, "To collect the Acts themselves, and the amendments and 
modifications effected from time to time in them, also those pro- 
posed by Bills not passed, and especially those modifications 
introduced and suggested by the multitudinous Special Acts and 
Bills into which more or less pf the matter of the Consolidated 
Acts has been adopted, and the reasons for all these variations 
effected or proposed. . 

'^Tp make an analytical and a chronological list of all these 
modifications, made or proposed. 

. ** To collect information of the cases of litigation which have 
arisen under these Acts, and the decisions in such cases. 

** To obtain information from the Chairman of the Committee 
of the Ilouse of Lords, the Speaker or his counsel, the Chairman 
and Members of Committees, Parliamentary counsel, and Par- 
'liamentary agents, of the deficiencies experienced, and the de- 
ficiencies and redundancies discovered in these Acts. 

" To revise the Acts, with the view to the decisions, and to the 
practical experience thus obtained of their operation. 

" To arrange the matter, and settle the order in which it is tp 
appear, first, in the Digest, second, in the Bill. 

" To state the debateable matters that are to be settled, and tha 
means of settling them, whether they require reference to practical 
administrative authorities, to the Lord Chancellor, or to be dis- 
posed of merely by legislative enunciation. 

" To state the new matters to be introduced, or the old matters 
to be rejected, and the grounds for the introduction or omission. 

G 2 
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" To draft the Bill or Bills in relation to each suhject, in one, 
two, three, or more divisions, according as they contain retro- 
active, temporary, or permanent, or private, or local, or general 
matter. 

*^ To circulate among the Commissioners the Bill so drafted. 

'* To incorporate the suggestions of the Commissioners, append- 
ing notes of the grounds of suggestion, and in case of their 
rejection, as the case may be, for the Lord Chancellor's con- 
sideration and determination. 

'^ To circulate amongst the law officers and the legal profession, 
members of both Houses of Parliament, and the officers of depart- 
menfs specially concerned by or interested in the subjects, the 
draft of the Bill, and to collect and to incorpotate their suggestions. 

"To prepare breviates, indexes, abstracts, and other aids to 
reference. 

" Finally, to deliberate upon, settle, and adopt the draft. 

^^ 3. With respect to the assistance required in aid of the labours 
of the Commissioners, the course determined in the minutes of 
August 17th, in these words, ^Mr. Ker stated that Mr. Price 
should copy, or adapt, all the manuscripts of the Commissioners, 
during office hours, and instructed him to make an entry in the 
minutes to that effect,' seems to Mr, Coode to be of little or no 
practical use. 

" The limit of the ' office hours ' is quite inconsistent with the 
nature of the business ; nor is it expedient to mix the work of a 
clerk assistant to the Commissioners with the ordinary current of 
official business, the prompt and regular discharge of which is 
indispensable to facilitate the. more special labours of the Com* 
missioners. 

" As far as he possibly could, Mr. Coode has been obliged to 
employ, in continuous and heavy labours, his own children (his 
son and daughter), without whose assistance not one half of the 
operations described in his paper. No. 1., could have been per- 
formed in the time devoted to them. 

" The assistance of the clerk only is manifestly inadequate to 
the operations which ought to be effected by the Commission. 

" Should any additional assistance in the form of clerk's service 
bo provided, the qualifications and duties of the clerk should not 
be those merely of a copyist. The clerk should be available to 
assist in tracing references and corrections in the statutes and in 
other books, in at least the simpler processes of drafting, in in- 
dexing, in preparing papers for the press, and in reading proofs. 
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and in all that work, at leasts in wliich the better order of bar- 
risters* clerks are senriceable. 

*^Mr. Coode further suggests that it is desirable that the 
printer should receive directions from the Commissioners, indi- 
vidually, and communicate directly with them as to each matter 
of which they individually have charge, in the same manner as Is 
universally practised by authors, compilers, and others putting 
matter to press. 

''Mr. Coode further suggests that a messenger should be in 
attendance at the office of the Commission and at the service and 
under the direction of the Commissioners ; and that while the aid 
afforded to the Commission is so restricted as at present, it is 
desirable that the sole clerk and the sole messenger should not 
both have a long leave of absence at the same time, and that if 
leave of absence be given to either, a substitute should be provided 
for the use of such of the Commissioners as have occasion for his 
services. 

^Mr. Coode requests that this minute may be put on the 
minutes of the Commission, as the subject-matter of discussion, 
and that it be taken into consideration nt the next meeting, a 
copy being sent, in the meantime, to each Commissioner. 

" (Signed) " Geoeoe Coode." 

What was done thereafter during the first Commission the 
Minutes do not show. What order or method had existed 
ceased. 

The proceedings from the expiration of the first Commis- 
sion to the issuo of the second Commission follow. 

During this period, there arose questions in Parliament 
as to the intentions of the Chancellor on this matter^ which 
stood on the estimates and votes. 

The Attorney-General was instructed to express the high 
approbation of the Chancellor of what had been done^ and 
the estimates were granted with unhesitating confidence by 
the House of Commons. 

On Aug. 23. the second Commission issues, and on 
Sept. 8. Mr. Brickdale, one of the late Commissioners, and 
the pupil and late assistant or devil of Mr. Bellenden Ker, 
was appointed the Secretary. 

Between tliis appointment and the opening of the new 

o 3 
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Comtnidsion some further correspondence takes plac^ with 
the Treasniy as to the money matters and official arrange- 
ments^ — very curious^ as samples of the indistinctness and 
indecisiveness of the propositions made to the Treasury, and 
of the easy manner in which their assent is accorded. 

The Second Act of the Drama is full of incident, being 
characterised, as was the generation of the first Commission, 
by the neglect of all the dictates of wisdom and prudenoej. 
Hot to say justice and fair dealing, which should characterise 
iin Act of State so large and important as the present. 

The first transaction is the Paper submitted to the Com-- 
missioners as the foundation of the proceedings of the Com- 
Inission prepared by Mr. Bellenden Ker and Mr. Brickdale, 
who had been in the receipt of a salary from the date of the 
Commission. We regret that our limits will not permit us to 
insert it. 

Header! pray readS mark, learn, and inwardly digest this 
document; and in so doing, remember that it is the pro** 
duction of men who had already been engaged a year and a 
half in preliminary inquiries, and that the document is a 
State document, to form the foundation of the deliberations 
of some of the most distinguished and most severely laboured 
personages in the realm upon the Consolidation of the Statute 
Law of the Bealm preparatory to a digest of the whole 
law. 

We are careful to present the predicament, in order that 
everybody may judge of the sort of manner in which the 
paid manager of this Commission lays out the matters for 
those who are to give, from their overburdened time and 
attention, consideration to the most profound, the most com- 
plicated, and the most difficult of all subjects. 

Familiar with the subject, we have been unable to extract 
fpDm.it any practical propositions. 

If such be the preparation for the proceedings of the 

* ^ Tliese Plirltatnentsf y Papers cost ninepenee only, and we protnfee oinr readert 
tlmt they will not find any publication in the range of atnuaing Itteraliiire -am 
cheap and laughter-exciting as this is if rightly read in the full light uf the situ- 
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Commission, wbat must be the nature of those proceedings I 
Again we say, read 

The minutes are comprised in fourteen papers, marked 
confidential*; of which seven are minutes proper, and seven 
are papers which were submitted to the consideration of the 
Commission. 

The minutes betray the want of order that must always 
residt, on such occasions, where matters are not well con- 
sidered and prepared beforehand. 

The minutes, however, are obviously imperfect; they do 
not appear to be authenticated by anybody; nor to have 
been confirmed at any subsequent meeting. 

In the course of these proceedings several matters, all 
indicative of the unmethodical character of the proceedings, 
and of the want of purpose, arise. 

We refer particularly to the appointment of the drafts- 
men, and to the terms of their engagements — the distri- 
bution of the work among the Commissioners, and the 
instructions to the draftsmen. 

We will take these subjects in their order: ■ — 
The appointment of draftsmen is very remarkable. 
They are — Mr; Chisholm Anstey, a late Commissioner; Mr. 
Jessel, Mr. Arthur Wood, Mr. Wingrove Cook, and Mr. 
Ludlow> two of whom, it is said, Mr. Arthur Wood and Mr. 
Ludlow, have been Mr. Ker's pupils. 

Mr. Warrington Rogers, a late Commissioner, has been 
sufiered to leave for Van Diemen's Land, to act there as 
Solicitor-General ; Mr. Lonsdale was appointed, but has since 
taken the office of, County Court Judge ; Mr. Graves, Q.C., 
it is understood, declined to act upon this Commission. The 
persons who are not employed are — Mr. George Coode, the 
author of Legislative Expression, and a late Statute Law 
Commissioner; Mr. A. Bisset^ Mr. Alexander Pulling. 

* Wfay odbfldential? WeM tbd Commia^onen to be pir«clud«d from taking 
coHQsel, upon tbe matter of documents merely te<^nieal and etitirelf publi^ of 
penons who were known to them to be conversant with the subject ? 

* Since the above returns were made Mr. A. Bisset has been appointed to take 
the subjeot of Landlord and Tenant. 

o 4 



88 Statute Law Communan, 

The terms of the appointment of these gentlemen are by 
the job* They are to be paid hj fees, but not to be engaged 
eertainlj or continuously^ so that no encouragement is held 
out to master this difficult subject. They are to draw bills, 
and take their chance of being employed again. 

When it was recommended that the Commissioners should 
be paid by fees, it was not thought that the employment 
would be so purely casual, but that they should be con- 
stantly employed ; the payment by fee being intended as an 
inducement to make the best use of their time. 

The distribution of the work among the Commissioners is 
most singular. 

The National Debts Acts are referred to the Lord Chan- 
cellor and Mr. Bellenden Ker. 

Criminal Law, to the Chief Justice of the Common Fleas, 
Mr. Baron Parke and Mr. Bellenden Eer. 

Gaols and Prisons, to Lord Lyndhurst, Lord Brougham, 
and Mr. Bellenden Ker. 

Masters and Workmen, to the Lord Chief Justice, the 
Chief Baron, and Mr. Bellenden Eer. 

Insurance, to the Attorney-General, the Solicitor-General, 
and Mr. Bellenden Eer. 

Charities, to the Lord Chancellor, Mr. Walpole, and Mr. 
Bellenden Eer. 

Real Property, to Mr. Walpole, Sir W. Page Wood, and 
!Mr. Bellenden Eer. 

We do not recognise in thii^ arrangement any of the cha- 
racteristics of a plan of systematic operation, or the germ of 
any plan which will work out the solution of our problem, — 
the consolidation and eventual codification of the Law ; and 
when we look at the instructions we feel further and further 
removed from that happy result. 

Without system, and without remuneration of well- 
ordered work, is it possible ? One thing is plainly wanting, 
a treasurer to the Commission ; whose duty it should be, not 
merely to provide funds, but to arrange the principles upon 
which these funds are to be disbursed, and to control the ex- 
penditure. According to the present method, the whole of 
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the fonds may be exhausted hj efibrts which do not tendj 
except by exemplification of error^ towards the final result. 

Now the attempt to frame a scheme of payment would 
necessitate the formation of some design ; and the establish* 
ment of some distinction between merely mechanically imi- 
tative work, and intellectual or inventive work. By a proper 
distribution of labour, and by a proper distribution of skill, 
and by the adjustment of the rate of remuneration to the 
labour and to the skill, and to each in their several degrees, 
the Commission would come, not only to definite views, but 
to definite plans and modes of action. 

The instructions to draftsmen are without doubt, consider- 
ing the occasion, the most singular abortion that ever issued 
from any legislative laboratory ; loose, and careless, and inde- 
finite ; merely touching the surface. K the Commissioners 
had had a well-<M>mpiled and masterly Paper submitted to 
them, they would have passed it : but this does credit neither 
to them nor to the persons by whom it was prepared. 

After the excellent work by Mr. Coode on Legislative Ex- 
pression, and the papers prepared by that gentleman for the 
last Commission, and, though of a different sort, the excellent 
and elaborate work of Mr. Gael, on Legal Composition, not to 
name some others well known, there ought to have been no 
difficulty in framing a set of distinct instructions, except 
the difficulty that must always be felt iu using the labours of 
others without acknowledgment, and without employing 
them. 

This difficulty, which must always ^be felt by a man like 
Mr. Brickdale, who is a gentleman of refined feelings and 
habits, must tend to prevent the Commission from receiving 
the benefits of the accumulated labour of persons whose 
services in this direction are recognised everywhere but in 
the Commission itself. 

We refrain from further comment, but would suggest that 
the reader should for himself peruse the instructions, which 
occupy nineteen pages of the sixty-nine pages devoted to the 
proceedings of the present Commission. There are four editions 
of them, curiously inlaid with the Minutes of the Board, and 
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fiClTYhig to give them a Nlneveh4ike magnitucle, to which, with* 
put etrch interpolation, they obviously could have no claim. 
Mr. Coulson (in p. 50.) makes a note, clear and sensible : — 

OBHSBVATIOIfS ON THB FtiOPOSBO RiaB h 

"* Thd nik (or rather lioenoe) here proposed appears to me in« 
eonrenient, having reference to the duties and circumstances of 
the Commission* The Commission are authorised to consolidate i 
they have no such general authority to amend, as it is here pro** 
posed to communicate to their draftsman. It would be safer, 
therefore, for the Commissioners to keep within the terms of their 
authority. 

<< The business of the Commission is different from that of a re- 
sponsible minister of state who prepares a consolidating BilL 
This is always professedly a Bill to consolidate and amend, and it 
is presented to Parliament for the purpose primarily, in most 
instances, of removing defects which have been discovered, as well 
$A for the purpose of making the law more accessible. 

** But if we might assume the liberty, or obtain an authority to 
exceed the present terms of the Commission, it would be unadt 
visable so to do* Amendments introduced in the way proposed 
wiU not, unless there be infallible draftsmen and sub-conunittsesi 
be always judicious. The least dangerous result would be that 
Bills prepared on this plan would be postponed from time to time, 
until Parliament could find leisure to examine tliem. For, if 
passed without examination, the discovery of oversights or alte- 
rations insufficiently considered would be likely to bring the whole 
work of consolidation into discredit. 

" The primary office of the draftsman, as of the Commission, it 
is submitted, is to present faithfully the substance of the scattered 
Statute Law in the most convenient connected form;- and the 
performance of this duty is not inconsistent with the liberty which 
the draftsman may be authorised or encouraged to take of sug* 
gesting improvements. He may be instructed to propose all im- 
provements which may occur to him in the form of amendments 
separate from the Bill, and framed in the manner in which 
amendments proposed to be introduced in a Committee of either 
House of Parliament would be framed. 

" This course of proceeding will secure a more careful exami- 
nation of the existing law on the part of the draftsman than if he 
were permitted at once to discard the statutes in force for the pur« 
pose of ottlung one which he may conceive simifJer and better. 
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^ There will be gteater eectirity Against tntstake <m his part 
and on the part of the Commission, and greater eonfidenoe on the 
part of Farliamenty and the passing of the Consolidating Acta 
need not be contingent on the adoption of the amendments. 

" The alteration of language, to sotne extent, is necessary in dm^ 
bodying in one statnte the substance of original and amending 
statutes. But, as the change in the language of the law is in 
itself an inconvenience, the draft which presents a clear and satis-* 
factory Bill, with the least deviation from the language of the 
Acts in force, is the best. Where the language has been the sub* 
ject of judicial interpretation, any alteration proposed in it should 
be considered as an alteration in substance, and proposed in the 
manner suggested as to other amendments." 

And Mr. Napier gives another paper of like merits but 
more comprehensive : — 

* * * " I think the Irish statutes ought to be overhauled, with 
the view of consolidating them as much as possible with the cor- 
responding English Acts. We have about 2,263 Irish Acts before 
the Union ; theni under Poyning's Aot^lO Hen. 7. c. 22.), we have 
to import English Aets i and by the 8 Edw. 4. c. 1., and 21 & 22 
Geo* 8. c 48, &c«i English Aots are extended to Ireland* Since 
the Union there have been passed above 1|300 statutes ex- 
clusively relating to Ireland t so that, in addition to the early and 
the post-Union laws which extend to both countries^ there are 
ifpwards of 8,560 statutes peculiar to Ireland* 

'^ I believe it to be practicable to have one set of statutes for 
both cDuntries, which would regulate most matters proper for 
legialation, though there are important exoeptional sulijects which, 
on principles of sound policy, ought still to be dealt with by 
special and separate legislation. 

*< But I own that I have the strongest desire to bring Ireland as 
much as possible under the same laws, administered in the samo 
spiriti as in England. Without thisi the Union ia an imperial evil, 
and Irdand but a province. 

^<The very able work of Mr, Grabbett shows how the work of 
omiaolidation might be accomplished by diligence and labour ; and 
I think that in blending the parallel statutes, advantage should be 
taken of the comparison of the enactments, and the judicial com* 
mentA in both countries, so as to produce an improved imperial 
edition for fhture use. 

'' I might easily refer to ireoent instances in which the system ^C 
separate legislation has signally failed, and I cannot too strongly 
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urge its condemnation. The occasional jobs and frequent blunders 
to be found in the Acts for Ireland are the spawn of this vicious 
sjstem. 

" I have found it impracticable, even with a diligent attention 
in the House of Commons, to detect and defeat these flaws in 
measures for Ireland, which could not escape if proposed in an 
Imperial Bill. As to the past, therefore, I would earnestly re- 
commend a rcTision, with a Tiew to such consolidation as I have 
suggested ; and as to the future, that some arrangement be pro- 
posed by which the legislation for Ireland may be subjected to the 
same careful supervision as that for England, with which it should 
be as much as possible identified. 

" There are some subjects which might very usefully engage an 
early attention ; for instance, the Stamp Laws, the Law of Judg- 
ments, &c. &c. 

"I think it is a very prudent course to take up such groups of 
statutes as overlay the law on these every-day matters, and con- 
struct a new and complete code, repealing at the same time all the 
old statutes, 

" This may best be accomplished by employing gentlemen of 
acknowledged ability, conversant with the particular subject, and 
afterwards submitting the drafts to the consideration and criticism 
of practical as well as professional men. 

"I may perhaps observe, that for some time I have been of 
opinion that we ought to have a department of justice, and an 
official staff, to carry forward and keep up a system of sound law 
reform. 

''It bas been delayed so long, that the public have become 
impatient of the vexatious, dilatory, and expensive procedure 
under which complicated laws have been administered ; and re- 
forms have been rudely demanded and carelessly flung to meet the 
occasion, so as, in my opinion, to endanger our judicial system 
altogether. 

<< From the small experience which I have had, I would say that 
our statute law might be reduced into a satisfactory state by 
gradual consolidation, and that the most prudent course would be 
to divide the labour, by employing such men as could deal most 
promptly and efficiently with particular heads of the law to which 
they had specially given their attention. 

" And as to future legislation, I candidly own, that unless it can 
be brought into harmony with the standard for amending the past, 
the labours of the Commission must be frustrated. 
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** Every Bill should, in my opinion, be submitted to the careful 
supervision of a responsible department of administration, and a 
proper staff for effectuating the objects of such department should 
be provided. 

^ To this department suggestions for amendment could be sent 
when the law would be found to be defect! ve^ a record of judicial 
constructions could be preserved, and a scientific plan and accurate 
phraseology of Bills secured before they should become Jaw. 

*^ I have thus« currente calamo, given you some thoughts on a 
subject which has often presented itself to my mind ; but at pre* 
sent I am not able to give the matter a more detailed attention. 

*' There are some viduable observations on it in the introduction 
to Mr. Hudson's very learned and accurate treatise on the Law of 
Landlord and Tenant, and in the preface to Mr. Gabbett's Digest 
of the Lish Statute Law." 

We wish we could have more such from the hands of 
the other able members of the Commission^ but we be- 
lieve^ from what we have heard of some of the proceedings 
of the Commission, if the minutes gave, after the man- 
ner of the famous Commission who prepared the Napoleon 
Code, a faithful prods verbal of what passed, Parliament 
and the public would have received equal instruction and 
delight. It is quite certain that the eminent men who 
compose it have said a good deal more to the purpose than 
what appears in the minutes. We know of nothing so im- 
portant as the compilation of these minutes, embodying in a 
connected series the vie^s pro and eon entertained by the 
Commissioners, till the whole are embodied in a well-ordered 
and well-connected consolidation of instructions. 

We beg to call attention to evidences of the eminent 
inability and unfitness for his task which are to be found in 
Mr. Bellenden Ker, namely, (1.) the Paper on the Consoli- 
dation and Revision of the Statutes relating to Property ; (2.) 
the Note. of some of the points which it will be necessary to 
bring before the Board at its first meeting (p. 29.), — a docu- 
ment which would seem to indicate that the writers had not 
read or had ignored all the labours of the first Commission ; 
(3.) the Paper on the Classification of the Statutes; all of 
\?hich are egregious failures, disgraceful both to the enter- 
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priiOi and to the layish libendity of Parlmment» wbioh has 
awarded so liberal a guerdon tp Mr. Eer. 

We see nowhere in the minutes of the proceedings any 
indication of any practical value being attached to the pro- 
ceedings of the first Commission, and of the very practical 
suggestions made by the late Commissioners. 

Now what the Commissioners in such a case need is, not 
a dictatorial intimation of what they are or ought to do, 
but such a sensible and careful collation of the matter, that 
they can, without difficulty, frame their practical conclusions* 

Sir Bobert Peel's recommendation of trying all things by 
the Bill, or formal instrument, ought to be adopted here $ 
and the method should form a principal ingredient in the 
work, both for the sake of facilitating the labours of the 
Commission, and for forming good habits in the establishment 
^nd the employes. 

We are in very truth sick of the task of watching thitf 
matter : it grows worse and worse ; is, we believe, more and 
more unpleasant to the members of the Commission ; to all, or 
nearly all, a hopeless thing. What is to be done P Ought the 
Commission to be continued or to be abolished? If it is to 
be Buoh a practical mockery as it is, we had almost said, 
abolished; but then we look at the long lapse of time that' 
may intervene before the labour is again resumed. We are, 
then, for the continuance of the Commission, but upon such 
terms as shall make it honourable to belong to it, and the 
progress of the work certain, even though it may be slow, 
which it need not be. 

As British subjects, conversant with this matter, we pro« 
test in the most formal manner against the profuse ex* 
penditure of money upon results so inadequate and so dis- 
appointing ; and for our proofs, $3 we said before, we rest 
upon the documents which are laid before Parliament, and 
upon some which have not been laid before Parliament, but 
which will probably find their way to light by the aid of the 
Parliamentary Committee. 

We grieve that the Chancellor should have his good name 
mixed up with such proceedings, and the more so because, 
with a spirit of chivalry quite remarkable, lu) luis dcohacd 
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his approyal aad sanction of all that has been done. If the 
Chancellor has, toUh full and exact knowledge of the actual 
facts, approved and sanctioned all, he has undertaken a respon* 
sibility inconsistent with the nature of his pomtion and de- 
trimental to the due responsibility of the acting Commis- 
sioner ; and has, at the same (ime,^ exposed himself unwar- 
rantably to unfavourable imputations; for to undertake a 
work of such a nature in such a manner, betrays either 
incapacity, or an indifference most culpable. 

We trust Parliament will discuss the subject, and relieve 
the country and the ChanceUor of the incubus under which 
the subject now lies. 

Remember that two years have elapsed since the first 
formation of the Commission. See what the Commission 
has done. Regard well the promise which it gives for the 
future. Ten thousand years would not produce a result in 
the present fashion of working. It is Penelope's Web, 
done and undone, by Mr. Bellenden Ker. Whatever is 
done according to the plan, or no plan, must be redone. 

There is no solution of the difficulty but requiring that 
whoever undertakes the work should devote himself to it 
unceasingly ; that it should be his principal^ if not his sole, 
occupation ; that the acting Commissioner of the Commission 
should sit daily ; that he should attend Committeed of both 
Houses on pending Bills, and explain the present Law 
of the subject, and in the same way be prepared to make 
returns to the same effect, and to assist the Government and 
the members of both Houses in the preparation of their bills, 
according to well-considered and well-recognised methods. 

There is no real difficulty about the matter, if the task be 
undertaken in an honest, earnest, spirit ; but the difficulties 
will augment with this purposeless, metbodless manner of 
working. 

Surely, the examples to be found in statutes of what is 
good and excellent may be repeated, and so on, as new im- 
provements are propounded and developed. 

As the measure is likely to become the subject of Par- 
liamentary discussion, we would suggest, by way of caution, 
that it is of the first importance in any proceedings which 
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may take place in Parliament^ not to permit the subject to 
go off in a mere general and vague admission of its great 
value, but, — 

1. To excite the attention of the People, of the Press, of 
the House, and of the Government. 

2. To prevent alike the hasty adoption or the hasty 
rejection of any plan. 

3. To ensure effective efforts at once ; and, 

4. To vindicate the purpose from prejudice as well as 
from false support and jobbery. 

To aid the discussion, we have ventured to throw into 
the shape of Besolutions or distinct propositions, which we 
propose for the consideration of the members of the Legis- 
lature, many of the topics that are involved in the subject. 

The mode of dealing with these propositions will vary. 
Some are fit for Returns ; some for Resolution ; some for 
Argument They are put together here in order to give a 
more connected and completer view of the subject. 

The State of the Law, 
(1.) That the laws of the empire are inaccessible to the 
people, and even unknown to the judiciary and the 
Profession of the Law.^ 
(2.) That the laws relating to the personal state and con* 
ditions of persons are to be found in statutes, 

decisions, text-books, digests, 

and volumes of reports, viz.^ 

(3.) That the laws relating to proprietary rights are to 
be found in , statutes, , de- 

cisions, text-books, digests, and 

volumes of reports, viz. 
(4.) That the laws relating to commerce are to be found 
in statutes, decisions, text-books, 

digests, and volumes of reports, viz. 

> See the Lord ChancelIor*8 speech in the House of Lords, on the 1 4th of 
February, 185S. 

* We have not affected to fill up these blanks even approximately. It should 
be one of the first duties of the Statute Law Commission to supply the infor- 
mation which is left in blank, detiiling, under the videlicet, the state of the Law 
under each subordinate head. 
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(5.) That the laws relating to police, crime, and the 
correction of offenders are to be found ia ' 
statutes, decisions, text-books, 

digests, and volumes of reports, yiz. 

(6.) That the laws relating to public officers, to the crown, 
royal family, governments of different kinds, to the 
councils, great and privy, to the tribunals, to fi- 
nancial officers, to the executive departments, and 
to the forces, are to be found in statutes, 

decisions, text-books, 

digests, and volumes of reports, viz. 

(7.) That the laws of England, Ireland, and Scotland, on 
the same matters, contain many needless repietitions 
of the above, in the most part in iisdem verbis^ but 
with needless and mischievous differences. 

The Grievances resulting therefrom. 

(8.) That from the present state of the laws the peace 
and liberties of every person are endangered. ' 

(9.) That the acquisition, possession, enjoyment, and 
succession of property are thereby made insecure 
and difficult. 
(10.) That the operations of the persons engaged in the 
transactions of mining, agriculture, manufacturer, 
trade, and commerce, are thereby injuriously af- 
fected and impeded. 

(11.) That irregularities, frauds, misdemeanors, and crime 
arc thereby promoted and made difficult of punish- 
ment. 

(12.) That the action of every branch of the public service 
is thereby made hesitating, embarrassing, and in- 
effective.* 

(13.) That legislation upon new matters in which existing 
institutions require conservation, or to be de- 
veloped or improved, is clogged with needless ma- 

' See discussion in the debate on the estimates as to the state and effect of 
be Laws relating to the Public Audit Cliancellor of the Exchequer. Monday, 
April 16. 1855. 

VOL. XXI r. H 
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chinerj from the want of knowledge of what the 
IftW of existing institutions may be. 

The Expedients in use here and elsewhere. 

(14.) That while the Laws are suffered to be unconsolidated 
and unclassed^ every member of this House incurs a 
great and unknown responsibility for what he gives 
his sanction to; and if he makes laws without 
understanding them^ violates a trust of the highest 
nature, and this not a merely casual trust which 
may arise out of a function of a different nature, 
but one which is the very soul and purpose of the 
function which he claims for his own. 

(15.) That it is due to the members of this House, not only 
that the Government should present the Laws in a 
proper shape, but that each individual member 
should have proper assistance in ascertaining what 
the Law is, and in shaping his suggestions and 
amendments so that they may be readily and pro- 
perly incorporated with the existing Law, or with 
any pending Bill. 

(16.) That it is due to every individual person of the 
people of these realms, to every proprietor, com- 
mercial person, and public officer, of whatever de- 
gree, that he should have the Law in a clear and 
accessible form. 

(17.) That while the Law is unpromulgated and unknown 
by reason of its obscurity, it is unjust to inflict 
punishment on offenders, or even to enforce civil 
consequences. 

(18.) That if the Law were reduced to a compact form, 
its leading provisions not of a technical nature 
might be made the suHject of common education. 

(19.) That for facilitating the action of the minor tribunals 
of the country, of the County-courts, and of the 
Justices of the Peace, it is necessary that the Law 
should be consolidated. 

(20.) That in many countries the Law has been reduced 
into a code. 
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(21.) That in this country there have been many instances 
of consolidation of an useful though imperfect 
character. 

(22.) That the Statutes abound with examples of conve- 
nient and appropriate provisions of a common na- 
ture expressed in a good manner, which might 
be consolidated in standard General Acts. 

(23.) That the Statutes abound with examples of all the 
methods of good writing, which, if brought to- 
gether, would form a standard or model for future 
work of the same kind. 

(24.) That the great cost of preparing and passing Acts of 
Parliament under the present system, and adjudi- 
cating upon the questions thereon arising, and 
the cost, delay, and difficulties arising from the in- 
organised and inefficient state of the Public De- 
partments which result from the existing confusion 
of our Law8> far outweigh any possible expense pf 
executing this work if rightly set about. 

(3d.) That at the present rate of progress, the Statutes 
will not be consolidated in a hundred years ; and 
when they are consolidated, the whole must be 
recommenced, in consequence of the work not being 
homogeneous in matter, and uniform in structure 
and language. 

The Extent to which those Expedients may be adopted^ now 
and hereafter. 

(26.) That it is expedient to consolidate, entirely and at 
once, all the Statutes appertaining to each class of 
niatter, together with the effect of the judicial de- 
cisions which may relate to the same matter. 
(27.) That in so consolidating, it is expedient that the 
Statutes should be written in an uniform manner. 
' (^8«) That each Statute should be single in subject, and 
susceptible of being designated by an appropriate 
short titlei truly indicative of the nature and 
object, 

H 2 
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The Agency (adrriinisirative and assistant) by which the Work 
may be effected. 

(29.) That it is expedient that the Commission should 
freely avail itself of the services of all persons 
whose attention to the subject has made them con- 
versant with the matter. 

(30.) That for the purpose of efficiency^ economy, and 
dispatch, it is expedient that the Commission should 
proceed upon a well considered design, plans, 
specifications, estimates, and appropriate engage- 
ments. 

(31.) That it is expedient that the Commission should 
consist hot only of the most distinguished persons, 
but of persons less distinguished, whose position 
and avocations make them conversant with the 
exigencies of the subject, and with matters in all 
their grades. 

(32.) That it is expedient, in a constitutional point of 
view, that the Commission should consist of laymen 
as well as lawyers of statesmen, peers, members 
of Parliament, privy counsellors, judges of the land, 
queen's counsel and public officers, serjeants-at- 
law, manufacturers, merchants, and bankers, and 
persons acquainted with general and local adminis- 
tration. 

(33.) That in grouping the persons engaged, it be arranged 
that there shall be on each sub-committee (if pos- 
sible), a minister, peer, member of Parliament, privy 
counsellor, judge, queen's counsel, official lawyer, 
serjeant-at-law, barrister, pleader, solicitor, student, 
articled clerk, and also such other persons of other 
conditions of life as may be willing to contribute 
their exertion?. 

(34.) That it is expedient that the Commission should be 
reinforced by appropriate official arrangements. 

(36.) That it is expedient that the Commissioner or officer 
charged with the immediate execution of the 
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CommissioD, should give constant and daily at- 
tendance. 

(36.) That it is expedient that the services of all legal 
persons engaged in the employment of the Crown 
should be used. 

(37.) That it is expedient that the services of members of 
the legal profession generally^ and of students and 
articled clerks, should be invited. 

(38.) Tlmt it is expedient that the Commission should be 
aided by a sufficient number of assistant commission- 
ers, each of whom should be charged with one of the 
divisions of the labour in each of such convenient 
groups as it may be found expedient to adopt* 

On the Revision and Settlement of tlie Work. 

(39.) That it is expedient that from the Commission at 
large. there should be appointed one or more Com- 
mittees or Boards of Reference, to whom should be 
referred the determination of nil matters of doubt^ 
difference, dissatisfaction, or difficulty. 

(40.) That these Committees should sit on stated days and 
stated times of the day, in the manner of a court 
of justice, and should hear the matters in question 
by means of advocates or agents^ and give their 
award and determination thereon. 

(41.) That it is expedient that the Statutes of each session 
should be indexed annually according to a given 
method, so that every person or body, court, office, 
or other legal entity, may be duly informed of the 
matter by which he is affected ; and so that each of 
such indexes may be amalgamated with the whole 
series of previous indexes. 

(42.) That it is expedient that the Lord High Chancellor 
should preside over these operations, and for that 
purpose sit in public court for forty day s^ or there- 
abouts, to confirm and sanction such indexes, for 
hearing complaints and petitions relative to the 

> See article in l^«r Review for Nov. .1854. 
H 3 
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matters of the Commission^ and for making such 
orders therein as the exigency of the case shall 
require. 

Means for executing the Work, and the providing of Rewards. 

(43.) That for inducing the members of the Profession of 
the Law and others to take part in these proceedings, 
preference be given in the disposal of preferment or 
promotion to such persons as shall have given most 
assistance in the prosecution of the work. 

General Resolutions, 

(44.) That this matter is of such transcendent importance 
to the transaction of all public and private affairs, 
to the consolidation of public institutions, and to 
the due administration of justice, that \t demands 
the immediate and earnest attention of this House, 
and of Her Majesty's Government. 

(45.) That this House will deem it to be its duty not to 
assent to any measure, but under circumstances of 
emergency, till the law to which that measure shall 
relate be ascertained, and the Statutes relating 
thereto be consolidated. 



We have been favoured with the following full outline* of 
an Act for definitively and effectively disposing of the matters 
of the Commission, so as to give scope and action to all the 
judicial authorities in their proper fields of action, and to 
engflge in it all the leading members of the Profession after 
their manner of action ; and to provide for the execution of 
the work before the public and before Parliament, after 
those methods of discussion and responsibility by which by 
habit and now constitutionally we master every other matter 
of public concern. As nothing can be more unsatisfactory 
than the present method of proceeding, conducted as it is 
piecemeal and in secrecy, it is worth while to consider every 
well-devised means of escaping from our misfortunes. 

> Mark— an outline, full, but still an outline. 
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An Act 

For ascertaining the Laws of the Realm, and for the 
better Promulgation of the Same among the 
People. 

TX/^HEEEASi by oourse of time, the laws of this reahif 
having come to be scattered in seyenty volumes of 
statutesi in many hundred books of decisions, and many hui;-* 
dced tesit-'booksj and to be in a state so confused that neither 
the men learned in the law, nor intelligent and capable per<- 
sons not of the law, either know the law, or are able to find it 
out; and the law having become thereby a tyranny and op- 
pression inconsistent with the state of a free and enterprising 
people, and the authority of a lawful Government : It is ex- 
pedient to remove so great a scandal and to make the law 
be known by all the people as well as may be, by ascertaining 
the same in a well digested and accessible form^ and by 
engaging in such work all judges, practitioners, officials, 
students, and others either employed in determining the 
lnw, or practising the same in behalf of the State and of all 
olasses of the people, or in the administration or the teaohing 
ov leanxipg thereof. 

Pa^t I 

Now far the purpose of better ascertaining the Laws of the 
Realm, Be it enacted. That the Lord High Chancellor 
of England shall be charged with the duty of ascertaining 
the law, and in that behalf shall claim the assistance of all 
judges^ queen's counsel, seqeants-at-law, barristers, pleaders, 
attomies, and solicitors, and all judicial officers; and shall 
appoint five Special Commissioners, conversant with the Law, 
together with a sufficient number of Assistant Commissi 
sioners ; and shall require all persons in the service of Her 
Majesty in every department of the State to be assistant^ 

1 See tuggestion of Sir Nicholas Biwoot U>T^ Keeper in Queen £ilj«ilief|i1| 

H 4 



104 Statute Lato Commudon, 

hereto ; and shall accept the voluntary eei vices of all persons 
seeking preferment In any department of the Public Service^ 
and also the voluntary services of any persons whatsoever; 
and shall so arrange the work into convenient divisions that 
the whole of it may be done simidtaneously in as short a time 
as possible ; 

. And shall prepare, and lay before Parliament a plan, spe- 
cification, and estimate, showing the object and scope of the 
Opsrations, the detailed means of execution, and the cost of 
each part thereof; together with a statement of what has 
hitherto been proposed to be done, and also with instructions, 
forms, and special engagements to be adopted in reference to 
or by the different persons engaged: — 

And in tlie meantime shall adopt as the foundation of any 
plan of operation whatsoever has been done or suggested, 
and so fat as one part may not be consistent with another, 
shall so adapt or order the matter, that whatever has been 
done or suggested may be realised as far as possible : 

That the said Lord High Chancellor, together with tlie 
Lord Chief Justice and the Master of the Bolls, shall sit in 
public, and shall be assisted (by the way of Counsel) by the 
law officers of the Crown for the time being as promoters, 
and by the late law officers of the Crown as defenders ; and 
it shall be the duty of the Special Commissioners to prepare 
for the consideration and adoption of the said Court, — 

1. The said plan and instructions. 

2. The materials for a code, or consolidation. 

3. The draft code, or consolidation. 

4. The statement of errors or objections. 

5. The amendments and revised code or consolidation. 
That for the services of the said Lord Chancellor, the 

Lord Chief Justice, and the Master of the Bolls, of the 
said law officers of the Crown, and others engaged in this 
great work, the indemnities and the rewards set forth in 
rekition thereto in the Schedule hereto annexed shall be 
given. 

And in order that the work may progress regularly and 
without loss of time, an Executive Commissioner shall sit daily 
and in public Court, to dispose of all matters as they arise; 
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and shall daily return to the Chanoellor a minute of hb 
proceedings, signed by himself; and if for any day he fail 
to sit; or sitting, to make such minute> he sbaU forfeit 50/., 
unless, upon cause shown in open Court, he justify such his 
omission ; and for his remuneration he shall have for every 
such sitting, whereof he doth make a minute so signed as 
aforesaid, the sum of 5/., and his clerk, note-taker, and mes- 
senger shall also be entitled to a like sum, to be divided 
among them, — and he shall be attended by some officer on 
the part of the Crown, to promote and to defend the pro- 
ceedings, as in cases before the Chancellor. 

And in like manner there shall sit daily, and in public 
Court an Administrative Commissioner, taking on each day 
some one division of matter, according to the Schedule or 
Calendar of Remembrance hereunto annexed. 

And it shall be the duty of the Chief Commissioner to 
make an Annual Report, containing a summary of each class 
of business. 

And the said Chief Commissioner shall cause to be read, 
abstracted, extracted, and indexed, all the Statutes of the 
Realm, all the judicial reports and decisions, all text books, 
and shall assign such work to the students and junior bar- 
risters, and others who shall be assistant in the work, in such 
manner and proportion as that each person shall have some 
portion of each kind, so that he may become .master of the 
entire field of law, and capable of prosecuting practically, 
with effect, any division thereof. 

And if either House of Parliament be pleased to divide 
itself into Committees for the purpose of watching or super- 
intending and controlling these operations, each such Com- 
mittee shall be attended by the Special Commissioner 
appointed to take cognisance of the matter of which, each 
'such Committee shall take cognisance. 

And for providing for the continuity of service in succes- 
sion, and for gradation of service, each Special Commissioner 
shall have a first and second assistant, and also a managing 
and examining clerk, an agent, a clerk and book-keeper. 

And that the said Commission shall have a proper office, 
with proper outfit^in relation to the great work entrusted to 
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the Commissien, and pvoper offioeri^ cltckM, m«)duuiioi^l »»d9t? 
ants, attendants^ and servants. 

And that all the operations of the sud offioQ shall be aa fiur 
as possibly public 

And that upon payment of a small fee^ eyery person shall 
bQ entitled to claim the inspection of so much of the law as 
shall relate to his person, character, or condition. 

And that upon the requisition of any court or ofl^oej and 
the payment of the necessary expenses, the 0£Scer charged 
wiUi keeping the records of the office shall return a certified 
statement of the Law as ascertained by the said office. 

Aud to that end eveiy matter shall be regieteredj filed, 
deposited, and recorded in the or^er in which it arises. 

And if any doubt, question, or error aris^, the officer in 
charge shall refer it to the Executiye Officer, who shall cause 
it to be submitted to the Chief or other Commissioner 
with whom it may depend to determine, to settles or revise 
the record : — all such references and the results thereof being 
specially registered and reported to the Lord High Chan- 
cellor, for his confirmatian and sanction, and finally reported 
to Parliament. 

And that for the more expeditious consolidation of the 
Law, the Lord High Chancellor, the Lord Chief Justice, and 
the Master of the Bolls, may assign to the Superior Courts 
such portion of the laws of the realm as from the nature of 
the jurisdiction of these Courts they may most conveniently 
undertake ; and with the concurrence of such Courts, appoint 
such times for hearing of the matters so asrigned, as may 
seem fit to the said Lord High Chancellor, Lord Chief 
Justice, and Master of the Rolls. 

And that the said Courts shall sit for all such purposes in 
public, and shall give hearing to all counsel learned in the 
law who may be assigned or retained on behalf of any persons 
having an interest either in their own persons or by virtue 
of their office, and shall certify the results to the Lord High 
Chancellor sitting in his said Court for the purposes of this 
Act. 

That an Annual Report be made to Parliament of the 
progress of the Commission, of the works in hand, and of any 
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works in coniemplationi together with ah aocount of the ex* 
penditure of the put year^ aad an estimate of the probable 
expenditure of the coming year. 



Fart H. 

And now for the Purpose of better promulgating the Law^ 
Be it enacted. That the Clerk ^ of the Parliaments and 
his clerks assistants attached to the House of Lords and to 
the House of Commons shall be charged with the duty of 
causing to be so indexed the Law* that each legal person and 
each officer may have brought together all the Law which 
specially regards such person, or such officer ; 

And shall cause to be so indexed every Bill that may be 
introduced into either House of Parliament ; 

And shall cause to be prepared such first-mentioned in- 
dexes as each of the said BiUs doth pass into Law ; 

And immediately at the close of the Session of the Parlia- 
ment shall submit the same to the Lord High Chancellor, 
sitting with the Lord Chief Justice and the Master of the 
Bolls, for his sanction as to the general plan or method or 
manner of doing the same ; 

And thereupon the said Clerk of the Parliaments shall 
cause each part of the said index, together with the Statutes 
therein referred to, to be printed and published separately, 
and to be promulgated by notice or publication in the London 
Ghizette, and in special papers relating to the persons affected 
thereby ; 

And shall collect, receive^ compile, and report all sug- 
gestions of error, or technical or rSmedial deficiency which, 
from time to time, shall be made by any person whomsoever, 
of the said indexes, and of the laws' therein comprised, and 
shall report the same to the said Lord High Chancellor, at 
the next sitting of his Court for the purposes of this Act ; 

And the said Lord High Chancellor shall hear the matter, 
and if the same be well founded, shall report the same to the 

> This officer performs analogous duties, and is an old constitutional highly 
honourable and highly paid fiinctionary. 
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High Court of Parliament^ and at the samo time submit in 
terms a bill or bilk for correcting the errors, or technical or 
remedial deficiency, to which the said report shall refer ; 

And that for the purposes of this Act, the Master of the 
Bolls shall have a seat in the Commons House of Parlia- 
ment, and shall have the cdhduct there of all matters referred 
to in the said report, and shall be entitled to speak and vote 
thereon ; 

And that the chief judges of each of the Superior Courts of 
Law and Equity, and each judge of a County Court, and all 
justices and others, shall transmit, or cause to be transmitted, 
to the Court of the Lord High Chancellor for the purposes 
of this Act, a statement of all matters of doubt and diflSculty 
that come before them in the construction of the Statutes, 
together with the term or terms of expression, or the pro- 
vision or provisions by which such doubt or difficulty may be 
removed or obviated. 

And that for their assistance in such matters, for the 
conduct of the discussion thereon before the said Lord High 
Chancellor, and for the management and conduct generally 
of the matters that fall within the cognisance of those Courts, 
the said Lord High Chancellor may assign for each class of 
Courts, some one or more members of the Bar, and some 
attorney or solicitor. 

, Part III. 

General Provisions, 

And that every person or body of persons, or class of per- 
sons or community of persons, local or otherwise, shall be 
entitled to be heard by their counsel, on any matter affecting 
directly or indirectly their interests, and also to have an agent 
or solicitor for instructing such counsel and conducting the 
details of the matter; and if any person, body of persons, clasis 
of persons, community of persons, register in the said Court 
of the Lord High Chancellor for the purposes of this Act, 
the name and place of business of such agent, or attorney, 
or solicitor, such agent, attorney, or solicitor shall be entitled 
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to receive notice of all acts, proceedings, and matters affect* 
ing their clients in relation to the purposes of this Act 

That this Act shall be in force for Jive years, and to the 
end of the then next Session of Parliament 

General Observatiofis on the proposed Act or BUL 

The Bill majr or may not present the best possible way of 
effecting all the objects, but at least it indicates each thing 
to be done, — and every stage of the performance, — and 
shows the sort of thing that the public have a right to expect 
to be framed by Mr. Bellenden Ker, with all the lights avail- 
able at this time. 

It matters not that some things are in excess, or fall short, 
or are different from what one or other person might prefer. 
It presents a field for acceptance or rejection, or better sug- 
gestion, and presents to the mind of those not familiar with 
the subject, or too overburdened with other affairs, the 
topics to which they may address their intelligence, and 
apply their knowledge and experience. 

The scheme is large. It employs many energies; but so 
is the work large, and the details so numerous and various, — 
we might say so national and comprehensive, — that nothing 
short of a national effort by national means is adequate to 
the occasion. 

It is not by blinding our eyes as little children do, to the 
real nature of the task, that we shall master its difficulties. 
It will not cost less, by frittering away in small doses, the 
funds which we are pleased td nssign. Having spent two 
millions and a half on the habitat of legislation, it would 
not be presumptuous to demand one or two hundred thou- 
sand pounds to be expended in equal instalments in five 
years upon the execution of work which has attained for 
Justinian a reputation of 1300 years' duration, and for Na- 
poleon a renown exceeding in his own estimation as well as 
that of the world, the renown of all hie great military 
achievements. We, too, desire with the Chancellor, to see 
in the short remainder of our life, the greatest possible 
monument of her Majesty's reign, a Victoria Code. But we 
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ghould set about it as if we really intended a great work^ 
with a comprehension of the magnitude of the enterprise^ 
and of the multitude of details that enter into it, and with 
an energy of purpose^ determination and courage, equal to 
the enduring character of the enterprise, and proof against 
that sort of Lilliputian assault, of smile, sneer, and sarcasm, 
by which the minds of persons insincere, and accessible 
only to the sentiment and feeling of the associates of the 
hour, are usually overcome. 

We may talk of the reform of Parliament, of the education 
of the people, the reform of the Civil Service, and other such 
matters, as being objects each and all of the first magnitude ; 
but important as these subjects may be, the present subject 
is as important, for it comprehends them all, and the neglect 
to deal with it is the one obstacle that thwarts all those and 
all other public objects ; making our ministers and great men 
helpless, useless, and eyen sometimes mischievous, — baffling 
every great purpose, and dwarfing every effort to the concep- 
tions of the meanest quibblers. 

It may be said why thrust so much upon us? For the 
reasons we have stated ; and because, in truth, the work we 
have in hand is not the ordinary work of mending a detail, 
but the construction or reconstruction of the whole fabric of 
the Law of the realm, from the want of which every minor 
effort fails. It is because all other efforts short of the whole, 
are by every sessions' experience shown to be, by their want 
of entireness, inevitable failures, and but additions to the 
mass of confusion and impracticability which already exists, 
that we counsel the looking at the work from a point which 
commands a view of the whole, and bringing to its execution, 
in Strafford's phrase, the resolution " to go thorough." 
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ABTi YIL~FOLIC£» CRIMINAL, AND CORRECTIONAL 
LAW. LORD BROUGHAM'S RESOLUTIONS. 

1. Lord BroughanCs Speech on Criminal Procedure. HouBe of 
Lords, March 23. 1855. London. 

2. A few Word» on the Advantagee of the AppointmetU of a 
Public Prosecutor^ and on the Neeesdijf of farther Protection 

for the Accused. By Riohahd RoopBi E6<).» Barri8ter-at<-Law. 
London. 

Since his great speech in 1828^ which first opened the eyes 
of the country at large to the real state of the law, and^ 
indeed^ first effectually awakened even lawyers from the 
slumber into which they had been lulled by Blackstone's 
mellifluous chant, the speech at the head of this Artide 
presents the most comprehensive view that has been taken 
in Parliament of legal defects and required remedies; and 
we cannot too strongly recommend it for general perusal and 
careful consideration. 

In his review of our Criminal Procedure, Lord Brougham 
glances in succession at all the provisions made by the law 
in this country for the prevention and suppression of crime, 
dwelling especially, with force and striking illustration, on 
those parts in which he can bring to bear his own long ex- 
perience as a member of the Bar. His Lordship points out 
the insufficiency and fragmentary character of our present 
police ; the want of arrangements for securing the prosecu- 
tion of an offender, even after his arrest ; the frequent long 
delay in bringing on the trial (with the great wrong often 
inflicted by this delay) ; the inadequate provision for securing 
a full investigation at the trial, and the presence of all im- 
portant witnesses, whether for the prosecution or defence; 
and the varying, and in many cases erroneous, treatment to 
which a prisoner is subjected after conviction* 

On the necessity for a Public Prosecutor, Lord Brougham 
remarks as follows : — 

" Rather than argue upon the evils that must inevitably ensue 
from the want of a Public Prosecutor, I will give some instances, 
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and these by no means of rare oeenrrence, thoagh those which I 
shall speeify ajre more than ordinaTily staitfing ; I will give two 
of the goilty escaping ; as many of the innocent being harassed in 
consequence^ and altogether in oonseqaence, of this defect. In 
the first ckssy let me mention that a wealthy tradesman at Ply- 
mouth, under the pressure of a temporary difficulty, forged a bill 
for a large sum, expecting, as such culprits generally do, that 
before it became due, he should be able to retire it ; he was dis- 
appointed, and arrested. Some one was bound over to prosecute, 
— that is, to giye evidence ; a true bill was found, — indeed, there 
was not the shadow of a doubt in the case ; and the trial came on ; 
but no witness appeared. A poor man in these circumstances 
would have been certainly convicted, and, as the law then stood, 
hanged. The rich man paid the 200/1 on the recognisance, kept 
the witness out of the way, and was acquitted for want of a pro- 
secutor. Again, a baronet in one of the Midland counties- 
worthy baronet I cannot term him, — fired a loaded musket at a 
reverend clergyman with whom he had some quarrel arising from 
bad neighbourship. The intercession of friends, or the kindness 
of his own nature, withheld him from appearing, and the wrong- 
doer who had really committed a capital felony, escaped unscathed ; 
for by some other error, the crime was laid as a misdemeanor, 
and he was not even imprisoned a day. He was safe until he 
should make another murderous assault. But now see how also 
the innocent are harassed with imprisonment and prosecution. 
To say nothing of the case, lately stated to your Lordships, of the 
poor woman confined in Northampton Gaol for some months upon 
a charge of manslaughter found to be utterly groundless as soon 
as the bill was preferred, the same learned Judge (Mr. Baron 
Alderson) not long ago presided at the Central Criminal Courts 
when the Grand Jury brought in a bill for forgery of a will, — a 
bill preferred by a disappointed legatee against the executor. 
ITiere was an end of the case the instant the Judge saw the will, 
which the Grand Jury had never even desired to see when they 
pot the party on his trial. — But I recollect being Counsel, one of 
the last times I ever attended the Criminal Court, for a gentleman 
of great property and high respectability, a man of 10,000/. or 
12,0001. a-year, who stood in the dock, and was arraigned for wilful 
murder, because the Grand Jury sagaciously deemed him crimi- 
nally accountable for the neglect of one of his baillfis, who had 
thrown a rope across a read that was under repair, and forgot to 
put a lanthom upon it ; so that, unfortunately, a woman coming 
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fiK>m 'market wm thrown from her cart and broke hat neok. ' The 
instant that Mr. Baron Wood lieard the case opened he direeted 
an acqoittal of eouiBe, and desired the officer of the Court to 
anmmon the Ghrand Jury into his presence. They were discharged : 
and his Lordship said, * I am extremely sorry for it ; this is a 
most shamefnl case.' The Jury were not even rebuked ; but, had 
they been so, the censure would have fallen exceedingly lights 
because no one could possibly teU which of them had agreed in 
finding the Ull. Here, however, was this respectable man, who 
had held up an arraigned hand in the dock with felons, and who 
went down to the grave with the stigma, whidi any spiteful 
neighbour, or adversary at an election or in the heat of religious 
controversy (for he was a Roman Catholic) could fling in his 
teeth that he had once stood his trial for murder. I will venture 
most confidently to affirm, that even in the most bitter state of 
parties, even in the most violent times of faction, no public proses 
cutor would have dared to put Mr.Blundell upon his trial for the 
carelessness of his servant. I am old enougli, unhappily, to re- 
collect the violence of party at its height, the violence of prin- 
ciples exasperated by alarm, the proverbially fatal combination of 
anger and fear. I remember the sedition tiials of 1793 in Scot* 
land, at Edinburgh and Dundee; the treason trials of 1794 at the 
Old Bailey ; but I will most confidently assert that neither the 
Lord Advocate in the one country, nor any known individual 
minister in the other, would have, I will not say dared — but would 
ever have dreamt — of prosecuting the Lancashire Catholic. Tlie 
Grand Jury may have felt the same anger and the same alarm, 
but they could safely give way to its impulse ; their whole pro- 
ceedings were shrouded in darkness ; they were, to all intents and 
purposes, a concealed, an unknown, an absolutely irresponsible 
prosecutor. Had I argued by the hour to show the evili*, the 
grievous mischiefs of our defective system, I could never have 
hoped to prove more efiectually than the recital of these instances 
have enabled me to do, how little security that system affords on 
the one hand of the law being executed against the guilty, how 
little safeguard on the other against its being grossly abused to 
the injury of the innocent. Such instances may be rare ; but they 
should be impossible. Their bare possibility at once condemns 
the system. 

" In truth, this plan of leaving the execution of the laws to the 
party injured alone — for I object not to it, if combined with a 
responsible functionary — comes down to us from very ancient and 
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retf baibarotti timeB. It grew euiof the imtioiial lawi aadeosr 
tbaift of the dark ages. It is the relio of days when the great 
hody of the people were held in property as alayes by a few land» 
ownera; when one olass of the communis waa priyileged from 
oapitai ptiniahment heoauae capable of reading ; when men were 
tried, not by the evidence of witneaaea, but by the belief of their 
adherents, ignorant of the whole matter, or by their own akill and 
courage in single combat ; nay, when trial by jury had not yet 
superseded the ordeal of fire and water. In those dismal times^ 
all crimes coiild be compounded by the payment of a sum of 
money, or a number of beasts while money was not yet known i 
every man's head being valued at a certain prioe,--^hi8 Weregeld, 
as the Saxon called it, his Eric, as the Gelt had it, — from the 
Sovereign down to the peasant. Nothing was deemed to deserve 
Oonsideration but the estimated loss of the injured party or hie 
family ; and the public interest in the peace being preserved, and 
crimes prevented, never entered into any one's contemplation." 

To the foregoing we append the following observations oi:^ 
the want of a Public Frosecutor» which appear in Mr. 
Boope's judicious and agreeable pamphlet (to which we ia^ 
vite our readers' attention) on that subject: — 

'* There are so many reasons for individuals shrinking from the 
task of prosecuting offenders, that we can hardly hope ever to see 
the day when a sense of public duty will be sufficient to make 
every man ready to assist in bringing any offender to the bar of 
justice. A kind-hearted man pities the criminal, or the criminal's 
wife, or his family ; a lazy man fears the trouble, a shy man the 
publicity, a timid man the odium, of appearing as a prosecutor ; a 
poor man dreads the expense ; a rich man does not think it worth 
his while. If the offender belongs to the higher classes, people 
are afraid of him ; if to the lower, they compassionate him ; in 
fact, the only wonder is, that there are so many prosecutions as 
there are, when one sees so many motives for abstaining from 
them. 

" Besides the great number of offences that are never prosecuted 
at all, how many are there, of those which are prosecuted, of 
which from want of care the perpetrator escapes ! there is no one 
who takes any interest in the case — at any rate, no one who is 
capable of showing the interest he takes in an effectual manner ; 
what is everybody's business is nobody's business — the case comes 
to trial not properly prepared— there is a want of proof — and a 



Lord Bra^kartCs Buohaimk$. \\i 

man wboRi everjrtxidy knowa lo be gniltjr nu^ be turned loote 
upon society. Nor does tbe miachiof eu4 here ; ao many escape 
who are generally supposed to be guilty, that the ionocent man 
who, being wrpngly accused, is acquitted, does not derive that 
benefit fVom the favourable verdiot that he Is justly entitled to 
expect ; he gets confounded with the guilty who have been luoky 
enough to escape ; his friends look upon him aa at the b^t a 
doubtful character; and l^cky indeed is be if| after a long Ufe^ l^a 
does at last dear up bis reputation,'' 

After traversing, the whole field of inquiry, Lord Brougham 
thus expresses himself: — 

*^ If in this age of enterprise some traveller should Aire foiA 
in quest of information rather than adventures, should traverse 
the sea, penetrate into unexplored continents, and discovering new 
regions and strange races, should return to make us partake of the 
gratification his curiosity had received ; were he to tell of a people 
not barbarous but highly refined, and living under a system of 
well-elaborated Criminal Law, yet wholly without the means of 
effectually executing it-«- having no regular plan for tracing 
offences, or tracking offenders, no security for their ever being 
brought to justice — cleaving the law sometimes to execute Itself, or 
at haphasard placing its emibyoeineint in the hands of iho9e' mo«l 
likely to abuse the office, or peradventure, not to p^form it at 40 
-—that crime was so eafniciously dealt with, tliat some acts of the 
greatest atvoeity were not deemed fit otjects of any punishment, 
while others of a light and trivial kind were severely viailed — ^that 
the love of liberty being a distinguishing^ characteristic of this sin- 
gular people, and a horror of the bare possibility of suffering by 
the innocent, reconciling all to the constant escape of the guilty, 
there was yet exhibited at all times and in every place the spec-* 
tacle of loss of liberty before guilt was provedf--*tbat imprisonment 
for months was inflioted upon the guiltless-«-that the sufferings of 
the accused depended not upon the nature of the charge against 
them, but upon the part of the country in which they happened to 
livoy or indeed to be arrested-**and that the whole arrangements 
for detention and for trial were local and capricious, both as re- 
garded this ti*eatment of the offender and the description of persons 
who should accuse, and of those who should judge,-^that in all the 
most important particulars everything was left to mere blind 
hazard and ever-varying caprice t-^-Surely, surely this tale would 
at oncebe vegeqted with incredulous scorn, and the traveller ranked 
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with Eerdinand Mendez Pint6 as recounting things not only un* 
true hat impossible, because no such nation as he had described 
could exist** 

In coiicIu8ion> Lord Brougham moved the fMloption of the 
subjoined resolutions t — 

" L That it is the Duty of the Grovernment to provide effec- 
tually for the Execution of the Criminal Law, by the Discovery, 
the Securing, and the Prosecution of Offenders': 

" IL That 4;he local Police Establishments ought to be under 
the direct Superintendence and Control of the Government, as 
far as possible in concert with the local Authorities ; and that the 
same Bules should, as nearly as local Circumstances will permit, 
be everywhere applied: 

** ILL That the appointment of a regular Constabulary Force 
should be obligatory upon the local Authorities : 

^ ly. That in addition to such regular Force a reserve Force 
ought to be maintained of Persons with moderate Pay, to be 
called out for a short Time yearly in order to be inspected and 
trained, and to be bound to serve when required by the Magis* 
trate: 

"V. That a sufficient Number of Stipendiary Magistrates 
should be appointed in the other Towns of considerable Size, with 
the Powers and Duties of those appointed for London and 
Middlesex, so far as these Powers and Duties relate to the Exami- 
nation and Commitment of Persons charged with Offences, and to 
the Criminal Jurisdiction vested in them : 

'^ VI. That the Prosecution of Offenders should be intrusted 
to an Officer appointed by the Government, with such Number of 
subordinate Officers as may be required for conducting Prosecu- 
tions in the Counties and larger Towns; but that until such a 
Measure can be adopted, it is expedient to appoint Barristers who 
6hall advise upon and conduct the Prosecutions in the Central 
Criminal Court and the Courts of Quarter Session of Middlesex 
and Surrey : 

" VII. That the Public Prosecutor should in all the graver 
Cases, ns the Pleas of the Crown and Forgery, proceed by Bill 
before the Grand Jury ; but in other Cases should, at his Discre- 
<ion, be allowed to proceed upon Commitment by a Stipendiary 
Mngistrate, without any Bill found : 

" VIIL That Assizes should be holden Four Times a Year in 
each County, and Quarter Sessions so frequently and at such 
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ISiBiBg rektiyely to the ABsiioes as that a Court of Criminal Jnrii^ 
diction shall sit once a Fortnight in each Conntjr : 

** IX. That to equalise the Business, Counties may be divided, 
and Parts of different Counties united for the Purposes of Trialy 
and tiiat Persons may be tried at the Option of the Public Prose- 
cutor either in the District where the Offence is alleged to have 
been committed or in an adjoining District : 

" X. That the same Criminal Jurisdiction should be given to 
Judges of the County Courts as is at present possessed by the 
Quarter Sessions of the Peace, that this Jurisdiction should 
extend over the District subject to their Civil Jurisdiction, and 
that the Justices of every County may be relieved from the 
Obligation to hold Sessions oftener than Four Times a Year, 
whensoever it shall appear that beside those Four Sessions and * 
the Assizes there is sufficient Number of County Court Criminal 
Sittings to give Two Criminal Courts monthly in the District: 

<< XI. That a reasonable Sum for Trouble and Expenses should 
be allowed to all Persons summoned to attend as Petty Junnrs on 
any Criminal Trial : 

*• XII. That the Costs of every Person tried and acquitted, or 
discharged for want of Prosecution, should be paid out of the 
County Rates on Certificate of the Court before whom he was 
tried or brought for Trial, or of the Magistrate by whom he was 
discharged; and that the committing Magistrate should have 
power to certify what Witnesses at the public expense may be 
brought to the place of trial on the Prisoner's behalf : 

'^ XIIL That in all Prisons Arrangements should, as far as 
possible, be made not only for separating the untried from the 
convicted, but for separating different Prisoners of both Classes : 

'' XIY. That imprisonment should, as far as possible, be ac- 
companied with the Means of giving Work to those who are 
willing to work, and whether untried or sentenced to Imprison- 
ment without hard Labour ; that all the Earnings of the untried 
should belong to them, and to the Convicts a Portion upon their 
Discharge : 

. ^ XY. That a Discretion should be vested in the GU)vemors, 
Chaplains, and other superintendents of Gaols, of improving the 
Diet of Convicts according to their Demeanour and Industry : 

" XYL That, subject to the Control of the Superintendentfl^ 
with the Advice and Consent of the Chaplain, Prisoners may bo 
employed as Assistant Teachers in the Prison : 

" XYII. That the Dietary of Prisons ought never to allow 
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noM to Gotiticis in propoflioti to the Term of theii* Ittpriioii- 
ment ; and that in Kspeoi of Diet regard abould be had, as far as 
possible, io the Indnstry and other demeanoor of the Ck>avicts 
under thdr Sentenoea : 

<' Xym. That Justices of the FBace, in all cases in which 
they now have Power to take Bail, and Coroners in Cases of 
Manslaughter, should have the Power of allowing any Person 
accused to go at large upon entering into his own Recognizance 
to appear and take his Trial ; and that in Cases of Manslaughter 
Coroners should also hare the Power to liberate upon Bail" 

In the present state of our department of Minister of 
Justice^ and having regard to the comprehensive character of 
the matter under consideration, we should counsel the ap- 
pointment of a Commission to inquire and report upon the 
whole subject While the public attention is occupied with 
the din of war^ a Commission might be preparing Sot the 
action of the Legislature on this important range of ques^ 
tions when, happily, peace shall come, or, the more to be 
desired^ when^ more familiar with the state of conflict^ we 
may be better able to attend to the domestic welfare of the 
nation. 



ART. VIII.— LORD BROUGHAM'S BILLS OP EXCHANaE 

BILL- 

We cannot easily describe our astonishment at the opposi- 
tion which has arisen to this measure — we ought rather to 
say any measure which has for its object to make those who 
have received money op others' property, and under their 
hands, admit it, and also engage to repay at a certain day, 
perform this solemn promise and ^ve their creditor his money 
instead of treating him to a lawsuit As the law of Eng- 
land at present stands, and alone stands, the debtor Oan only 
be compelled to pay by the judgment of a Court obtain^ 
after all the delay and cost of litigation. In every other 
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eouintrj the holder of ft bill or note, can Imve exeoution 
within six dr eight days after the money becomes due« unlesii 
there is some real ground of defence which can be b^qidred 
into» with some delay, no doubt, but with security given to 
the creditor for his debt and costs, in case the defence proves 
fiivolons. Suchjs the law of all the other trading countries 
of Europe, and such has been for a century and a half the 
law of Scotland also* 

This measure has twice passed the House of Lords with* 
out any opposition* All the law lords entirely agree in 
approving of it. The Lord Chancellor has repeatedly ex* 
pressed his opinion in its favour. The Lord Chief Justice^ 
in supporting it, when it last was bef<^e the House, stated 
that he had a few days before had sixteen causes on Bills of 
Exchange in his paper on one morning, every one of which 
proved to be in reality undefended, and not one of which 
could have appeared had Lord Brougham's Bill passed last 
year. Now in every one of those eases the creditor had been 
delayed for months, and the fund which would have gone to 
pay him had been when the debtor was embarrassed, — that 
is, in all of them, — spent in litigation for the purpose of 
gunixig time, and remediless injury was thus done to one 
party without any real good, in ail probability^ accruing to 
the other. That another interest, however, was promoted, 
there can be no doubt. In each case there was an attorney's 
bill run op; and briefs being deliver^ to counsel, on one 
nde at least, in several instances on both sides, the profession 
had a direct benefit from the grievous defect of the law, and 
profited by the injury inflicted upon the creditors. 

There was another Bill, introduced by Mr. Keating, for 
improving the procedure in actions upon Bills and Notes, 
and no doubt it did in some small degree effect tliat purpose. 
But it is a most inade<][uate remedy^ for it requires an action 
in every case. The best proof of its inefiScacy is> that in 
Scotland, where parties have their choice either of this or of 
the other effectual remedy, they invariably prefer the latter ; 
and no instance has ever been known to the contrary. But 
it is very remarkable that those who got up an opposition 
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to Lord Brougham*6 Bill last year, have just the same objeo-» 
tion to the feeble and ineffectual meaenre of Mr. Keating. 

Of the varions reasons which were given for this mar<- 
vellons contention, there -needs but one to be mentioned. 
When it was said, " Why should not a man be at once com- 
pelled to pay without an action ? ^ The answer wa85 ** Many 
don't know the days when the bills fall due which they have 
accepted or indorsed." But don't they keep a note of the 
dates ? " Oh, no I" it is said, " they never think of it." In 
other words, there is a system of accommodation by which 
paper is issued without stint, and of which a late case in the 
Court of Bankruptcy gave a memorable example. When it 
came before the Court of Chancery on appeal, there was 
found to have been issued 60,000/. or 70,000/. of mere ac- 
commodation bills by a speculator in various lines, and among 
others in the purchase of pictures to a large amount, besides 
the cost of very extravagant living. 

That the great mercantile interests in England are de- 
cidedly and strongly in favour of this measure we have often 
had occasion to show. Indeed, besides the petition from the 
City of London, there have been presented similar petitions 
from all the great trading towns, with the single exception of 
Birmingham. The voice of the country then is loud and 
clear in favour of the measure. We believe that the voice 
of the Legal Profession is reduced to a murmur; but it is 
painful to observe some of its leading members hesitating, 
as if afrud of committing themselves against the interests, 
or supposed interests, of its members. 
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ART. IX.— PROPRIETARY LAWS. 

THE LAW OF SUCCESSION TO REAL PROPEBTT. 

Injustice of the Law of Succession to the Seal Property of In* 
testates. Bj P. J. Locke Kino, M. P. 

Wfi are moved by several considerations to review this book : 
its subject b an important one ; the book handles it thoroughly 
and zealously, and the subject, the book, and the manner of 
treatment illustrate that most practical legislator — ^its author. 

The interest which we take in the Consolidation of the 
Statute Law, which Mr. Locke King has placed under his 
protection, led us to look into this work, to judge of the 
manner of man who had encountered that Hydra. 

It is an evidence of his worthiness to perform the task he 
has undertaken. The intelligence, shrewdness, industry, 
tact, and indefatigableness displayed in the unpretending 
volume, which, by a few of the arts of book*making, might 
be swelled into a goodly one of a very valuable character, 
make it manifest that he is a man who is not to be cajoled 
by sly importunity and intrigue to forego a subject of great 
piiblic interest, but that with all needful prudence and fore- 
sight he will unrelentingly pursue his course till the object is 
realised. 

Further investigation into his career have led us to ob^serve 
that the subjects which he selects for his questions are not 
petty or fragmentary ; they are whole and entire, of an 
universdl and lasting kind, manifesting the public rather than 
the private interest. 

Such is the subject of the work before us. It touches the 
community to the quick in its most essential element — that 
of Justice. . Justice, which is at once poUcy and religion, 
and without which there is neither State, nor Government, 
nor Law, but in name. The instances of injustice of which 
his work is full, of the peril to the general welfare, and of the 
corruption of the very persons whom the present Law of 
Intestacy is supposed to favour, we have not space to quote. 
To have one member of 9. family rich and jiU the rest. poor 
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is an obvious injustice ; and to have this happen^ not bj fcHre- 
thought for the purposes of familj aggrandisement, but by 
the accident of Law, (for accident for the most part it is,) is 
one of those crimes which Governments commit agcUnst their 
people, and which practicallj encourage crimes hy the 
People against the Government. 

The aim of Mr. Locke King's efforts is not to compel the 
equal distribution of Real Property among the children of the 
Intestate without distinction of primogeniture, but simply, that 
the estate shall go equally among the children, where the 
fiunily have not thought fit to shut out this course by entail^ 
by settlement, or by will : —reserving the fullest free agency 
to the possessor of the estate to do what he wills with his owii^ 
but that failing, to let the succession take the course which 
this Law lias established in regard to Personal Property, and 
that great mass of property of the nature of Realty^ which is 
called Leasehold. The feeling of the middle classes, and oi 
the great body of aristocratical cadets, who are condemned td 
a state of noble destitution in the present state of thiUgSj ii 
with Mr. King's views, 

Mr. Locke King does not rely upon his own authority^ 
but brings to his aid a host of witnesses, —^ Mr. Joshua 
Williams, the author of a work on ** Personal Pw^rty ; ** 
Mr. Hallam, the Historian of the Middle Ages; Mr. Alison* 
the author of the " History of Europe ; " Dr. Arnold, Mr* 
John Stuart Mill, Judge Kent, the author of the ^ Com- 
mentaries on American Law ; " Sir Samuel Bomilly, Johti 
Locke, M. Passy, Lord Brougham, Dain^s Bai*ringtoni 
Adam Smith, BUckstone, Lord Bacon» M. Sismondi, tiL 
Moreau de Jenn&, M. C. Dupin, M. Bossi^ Geiitoli Cftn* 
robert, M. Lavergne, Mr. Kay, author of ** Social Condition 
^f the People; " Mr. Samuel Laing^ Mi*. Bau, M* Gustavd 
Dupuynode, Mr. Thornton, Mr. Frederick Hill, Sit George 
Head, Mr. Coleman, the intelligent American traveller^ 
Merle D'Aubign^, Mr. Pi»hley> Plifty, Livy, Sallasii 
Tacitus, Appiati, Bemardin de St. Pierre, Professor Creasy, 
Mr. Brodie, Berion, Bossuet* Sir William Jones, Benthain^ 

Illustrations from every source, ancient aM modism, of 
our own country and every of her^ under every variety of 
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state and oondition, from Greece, Romej Fiance, Norway, 
Germany, Holland, Switzerland, Denmark, Belgium, and 
North Italy, Austria, Prussia, Guernsey and Jersey, Eng- 
land, in older times as well as now, and Scotland, are 
scattered in ifull abundance; and the Statute Book is 
fansBcked for a history of our own Laws on the matter. 

In short, the work is an uaeful precis of the subject^ 
directing attention to all the principal points, and to the 
quartern where Hie information id drawn^ 

We recommend the reader to peruse the brochure itselfi-^ 
to apply the facts to the circumstances of ikmilies under his 
own observation, &ttd if he concur with the Author, to copy 
out the petition at the end of the volume, subscribe thereto 
his name, and transmit it to his own Member, with a request 
that he will present it. Re will have done his part, and not 
an inconsiderable one, to remove the grievance ; for if every 
one in like mind will do the same, the Members at large 
will learn the state of feelings and be better warranted in 
Qiging the House to change the Law. 

This matter of petitioning is too little thought of by the 
amenders of the Law, and by complainants in general It 
deserves an exposition for our information and guidance, 
which we profnisd ourselves to give on the first opportunity. 
Let it be stated, however, at once, that no man in this 
countty ie entitled to sit grumbling fiishion, harping upon 
what might be better than it is ; the Constitution has given 
him the right niaA the power to petition, and has cast upon 
his represenlative the obligation of presenting that petition.^ 
Let hini look into the matter of this book, and as he values 
the object, let hini petition accordingly. 'Tis as easy to 
petition as to write to the ** Times," and &r more loyal and 
constitutional. 

' And upaa PttUameai,. ioo» tho obligstkm to reoeive and aiiswer the 
Fetituon^-^an obligation te^ imperiVetly obserTtd* however, from the inor*- 
ganised statb of Parliament. Something might be done to improve this -state 
of things, by a more Systematic ir&y of reporting upon petitions, Which well 
dUMfftA AtteBntttl* 
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ART. X.— PAPERS OP THE SOCIETY FOR PROMO- 
TING THE AMENDMENT OF THE LAW, 

No. L — Pboceedings at thb Annual Public Mbbtinq 

OF THE SOCIETT. 

Hitherto this meetiog has been held at a later period of 
the year ; but the Council having judged it expedient, for 
reasons mentioned by the chairman of the meeting, to change 
the time, the meeting this year took place on the 24th of 
February, 

Lord Brougham presided ; and there was an unusually 
large attendance, including the following : — 

The Bight Hon. Viscount Ebrington, M.P. ; the Bight 
Hon. Sir John Fakington, Bart, M.P,; the Bight Hon, 
Henry Fitzroy, M.P. ; the Bight Hon, Vernon Smith, M.F. } 
the Solicitor-General ; the Bight Hon, Joseph Napier, M.F. ; 
the Bight Hon. Sir J. Erskine Ferry, M.F. ; Sir George 
Goodman, Bart, M.F. ; B. F. Collier, Esq., M.F. ; Charles 
Cowan, Esq., M.F. ; E. H. Craufurd, Esq., M.F. ; A. M. 
Dunlop, Esq., M.F. ; William Ewart, Esq., M.F. ; George 
Hadfield, Esq., M.F. ; James Hey wood, Esq., M.F. ; Hoiu 
J. Locke King, M.F.; Fatrick M^Mahon, Esq., M.F.; 
W. N. Massey, Esq., M.F.; J. H. FhiUps, Esq., M.F-; 
James Whiteside, Esq, M.F. ; Vice Admiral Samnarez; 
Mr. Seijcant Adams; Mr. Commissioner Hill, Q.C.; G. JB« 
Allen, Esq. ; T. C. Anstey, Esq. ; Geoige Browne, Esq. ; 
William Cookson, Esq. ; B. Couch, Esq. ; Henry Davison, 
Esq. ; George Dawson, Esq. ; L. D'Eyncourt, Esq. ; A. Edgar, 
Esq. ; J. H. Elliott, Esq. ; Mr. Commissioner Fane ; J. F« 
Gassiot, Esq., F.B.S. ; John Gilmour, Esq. ; G. W. Hastings, 
Esq^; William Hawes, Esq. ; Edwin Hill, Esq. ; Arthur Hill 
Esq. ; Frederic Hill, Esq. ; Charles Ejught, Esq. ; J. H. Koe, 
Q.C. ; Leone Levi, Esq. ; C. F. G. Lord; James Lord, Esq. ; 
F. A. M'Geachy, Esq.; J. F. Macqueen, Esq. ; Mossom 
Meekins, Esq. ; William Nicholls, Esq. ; J. Norton, Esq. ; 
B. C. Falraer, Esq. ; John G. Ferry, Esq. ; Harris Fren- 
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dergast^ Esq. ; William Pritohard, Eeq. ; Aleitander Pallbg^ 
Esq. ; Alexander Bainy, Esq. ; Arthur Symond?, Esq. ; 
C. P. Trower, Esq. ; Owen D. Tudor, Esq* ; Charles Twam- 
ley, Esq. ; Charles Webster, Esq. ; O. H. Whalley, Esq. ; 
Captain Williams; F. L. Williams Esq.; W. H. Wills, 
Esq. ; John Ashton Yates, Esq. 

Lietters expressing regret at inability to attend the meeting 
had been received from Viscount Goderich, M.P., and from 
Mr. Adderley, M.P. 

The noble and learned Chairman, in opening the pro- 
ceedings, said, ^' The reason for changing the time of holding 
the annual meeting from the end to the beginning of the session 
of Parliament was, that the foundation might be laid of a 
number of measures to be introduced into Parliament during 
the session ; whereas, when wiuting, as heretofore, till the end 
of the session, they had nolUng to A> but to congratulate each 
other on the success of the measures that had been passed, 
or to condole with one another upon those which had failed. 
I am sorry to add, that the latter chapter is generally much 
the larger of the two, though I do not remember any session 
of Parliament which has done more for Law Reform than 
the last; and I would fain hope that the present will )iot 
lag with unequal foot after it. Unhappily, we are now 
engaged in war, and that no doubt affects internal improve- 
ment in all its branches, — among others, the improvement of 
our institutions ; but it would be a cruel addition — I would 
fain hope a needless addition — to the calamities of war, if 
we were on that account to suspend any branch of internal 
improvement, those excepted which the existence of hostilities 
might unhappily render impossible. Since our last meeting 
we have sustained a great loss ; and I will not close these 
observations without mentioning it ^— more than a mere 
mention was unnecessary. Since the irreparable loss of Lord 
Denman, the cause of Law Amendment has not experienced 
a greater calamity than in the death of Mr. Hume. Although 
Mr. Hume's especial exertions were directed to other matters 
connected with our institutions, yet he was always ready to 
lend his powerful assistance to the cause pf the Au^ndment 
ofihoLaw.'V 
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The SouoiTOK-GBifSiux moTod the adoptipaof the ^uIh- 
joiped resolution : — 

** That, in the opinion of this meeting, it 19 desirable that the 
iH^nds of Law Reform should, at the present time, diraot th«ir 
speeial attention tp the following measures : -t-i 

** L The Consolidation of the l4|w. 
• ^*ft. An iM3[)endm«nt of the Common I^aw Procedure 4^t of 
last session, so as mor^ effectually tP ^cur^ thQ attainment of it» 
objects. 

** 3. An apiendment in the L^w of ]3ankruptcj. 

" 4. An alteration in the Law of Partnership, vith a view of 
affording greater facilities for the formation of partnerships wltji 
limited liability. 

<' 5. An amendment in the laws relating to women, inclading 
the Law of Divorce. 

*< 6. The appointment of a Pubiio Prosecutor. 

<< 7. The more speedy triiA of offenders (espeeially when oharged 
with petty offisnces), and a general improyement in the Adminis«» 
tration of the Cripunal Law* 

^^8, The anien4?ient of the Aots of ]iast sei^sipQ relating tq 
tfuvenile Beformatories/' 

And spoke to the following efkcti-^ 

** My Lord, I entirely ooncur in the suggestion thirt b«3 
been made for holding the public meetings of the Bobiely ^fc 
the commencement rather than at the end of the aeeeion. 
Although afraid that the absorbing nature of the subJ€MSti 
which now occupies the minds of all might render it im«^ 
possible to obtain the attention of Parliament to meawires of 
Improvement yrhich I hoped would ere now have been in* 
troduced, I still hope that the session will not oloae without 
the introduction of these great suhjeeta to the notice of 
Parliament ; in the meantime it is of great importance that 
the attention of this Society, which has been the pioneer of 
Law Beform, should be directed to a few of the more important 
topics^ with a view to their becoming co-^labourers with 
Parliament, and assisting in the settlement of any measures 
which may be introduced. I have, thera&re^ not the least 
objection tp move this resolution, and to support it with such 
olMorvationa as may oeour to me, premising that what I may 
say must not be taken as giving any pledge to tba SaBii9ty« 
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bst only «• the ezpresaion of m j individiial opinbii. I do 
not agree with thoie who regard the tneasures of inproyement 
whioh have been proposed* but which hi^ve not ripened into 
laws, as having been thrown away. They were seeds which 
would fraetify and bear ample fruit under the ripening in* 
flaeaoe of some more auspicious season* The measure which 
stands first on the pi^r I hold in my hand is sufficient to 
engage our whole attention. The Consolidation of the Law 
first occupied my attention after my aooession to office* It 
was upon that that I made my first suggestion to the Lord 
ChanceUor ; and that suggestion was most promptly responded 
to. Not only am I a friend to the Consolidation of the Law> 
but also a believer in its entire practicability. The English 
Common Law consists of great principles of moral conduct 
and duty, which have been unfolded and expanded by the 
wisdom of judges, and appUed to the emergencies of society } 
and I believe that the expansiveness and accommodating 
character of this part of our system would not be diminished 
by the embodiment of these great principles in a written 
form. These principles are now to be found in the reports 
of decided cases and precedents of history. The illustrations 
of the applications of these principles which are to be 
found in the Reports, are capable of being embodied and 
expressed in short rules ; and if that were done, and these 
rules were arranged under the heads of the great principles 
of moral action, you would then have something approaching 
to a digest of this portion of the law. It appears to me, 
however, that thi^t which is most capable of being condensed 
and embodied is the Statute Law of England, which is a 
great scene of chaos. When I proposed to the Lord Cban^ 
eellor tibe elimination, anbodiment, and reduction to order of 
the elements whioh are now minted in confusion in the 
Statute Law, his Lordship's answer was, that the work 
would take twenty years to accomplish. In reply I s^d, 
that if a system and method of order were laid down, I would 
undertake that a digest of the Statute Law should be eff(^cted 
in three years. I do not by this mean that you should 
simply have a great number of miscellaneous statutes con«- 
solidatedinto single statutes; and I must ^j, tfa^ I think 
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much time has been, wasted in the work of consolidatioii, 
becauae the labourers have proceeded, without derign or 
uniformity of purpose. A subject, which I should like to 
engage the attention of this Society, is the form which a 
philosophical analysis of the heads of the Law should assume^ 
the distribution of the great principles of legislation, — under 
which should be ranged not only the integral parts of 
statutes, but afterwards the rules of the Common Law and of 
Equity. Jurisconsults have as yet failed in laying down 
anything like a philosophical analysis of the subjects of the 
Law. We have yet nothing approaching to that philosophical 
arrangement, according to which the great heads of legislation 
and rules of Law should be divided, so as that each division 
may throw light on its neighbour, and stand in harmonious 
relation to it. Then, and not till then, will the Law become 
a science, instead of being, as at present, a disorderly mass of 
rules and enactments. 

'^ I would here call your attention to two subjects not men* 
tioned in my Resolution, but in which I want the assistance 
not only of this Society but of the public at large. I. have 
long been anxious to make the land of this country as sale- 
able, as marketable, as certain of being realised or converted 
into money, as horses or furniture, I believe that by the 
application of two things now in existence it may be so 
arranged that a man might offer his estate for sale with 
notice that it was included in the registry — that the pur- 
chaser would be under no obligation to make any inquiries, 
but simply to pay over the money at the regular office, where 
the estate would be transferred to him — and that he would 
receive a title guaranteed against the whole world. At 
present it is impossible to tell when the sale of an estate 
might be completed. Only the other day I was engaged as 
counsel in a case in which an estate was sold in 1802, but 
where the contract was not completed until 1852.. For 
many years there has been in existence a system of transfer 
at the Bank of England, under which, by the simple regu- 
lation that the purchaser should be under no obligation to 
inquire into the equitable interest, transfers are effected with 
|)erfect security ; and I certainly never heard of aHy greater 
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dangers or inconveniences arising from that rule than had 
been found to result from what I believe to have been 
originally a most mischievous intervention of the Court of 
Chancery, by which it attached the equitable title to the 
land, and thus rendered it necessary for the purchaser to ex- 
amine into the intricacies of every settlement of what was 
denominated the equitable interest, thus rendering invest! • 
gations most protracted. The struggle of conveyancers had 
been to devise clauses which should absolve purchasers from 
the necessity of making inquiries ; while, on the other hand, 
that of the Court of Chancery, thinking that it could thereby 
secure justice, had been to burden the land with the equitable 
or beneficial interest, thus making it necessary for the pur- 
chaser to institute all these inquiries. The system of trans- 
fer adopted in the Bank of England with respect to money 
might, with equal benefit and security, be applied to land. 

'^ I would call attention iilso to the good practical working 
of the Encumbered Estates Bill in Ireland. I agree with an 
hon. and learned friend, that there were many things which 
might be amended in that statute, but the great benefit has 
been the working out of the principle that investigation 
should precede the sale; and that when the sale is made 
the purchaser receives a certificate, and is enabled to say 
at once, ' I own the estate.' " 

The noble Chairman here interposed, and said, he rose to 
make a confession. He had more than doubted the propriety 
of the Encumbered Estates Bill, and he had on several 
grounds opposed it in the House of Lords. But he was 
completely converted by the active and successful working of 
that measure. 

The Solicitob-General. — ^*' I am gratified to hear that 
statement from the noble and learned lord. Another subject to 
which I would call your attention is that of Legal Education. 
Many evils result from the vicious character of the present 
system of education. I want to see established in this 
metropolis a university of which the four Inns of Court 
should be the principal elements, the object of which should 
be to superadd to the education given in our public schools 
and national universities that broad and expanded training 

VOL. XXII. K 



ISOr Papers of the Law Amendment Society. 

which ia necessary for the proper dischai^e of thd duties of a 
dtisen in this country — a knowledge of law^ of our. insti- 
tutions^ of political scienoei remembering always the variouB 
offices in which, whether as a knember of the legislature or 
the magistracy, or as a juryman or member of a local board, 
a man may be called upon for some knowledge of law. This 
subject is at present much n^lected at our various places of 
education, and I think — especially if the proposed plan for, the 
organisation of the civil service, and the training of its mem- 
bers be carried out, — we shall have to meet the want by the 
establishment of some great university in which these objects 
may be accomplished. 

" My Lord, there is no subject of greater social interest or 
political inportance than an alteration in the Law of Partner- 
ship. I think that the restriction now existing may safely 
be done away with, and the field thrown open for the forma- 
tion of partnerships with limited liability. What should be 
the restrictions and precautions with which this change should 
be guarded, however, is a subject well worthy the attention 
of this Society. The amendment of the Laws relating to 
Women is part of the great subject of the abolition of the 
Ecclesiastical Courts. Speaking as an individual, I shall not 
be content to rest until that great anomaly in the jurisdiction 
of this country has been entirely removed. I cannot but 
hope that in the consideration of the Law of Divorce oppor- 
tunity will be taken to redress the great evils and the in- 
justice and cruelty under which women, particularly wives, 
have* long laboured." -^ In conclusion, the learned Solicitoiv ^ 
General expressed his hope that this Society would persevere 
in a course of usefulness and honour, and congratulated 
the chairman upon the adoption of many improvements 
which had been originally promoted by it. 

Sir John Pakington. — ** My Lord, I rise to second the 
Resolution, and in doing so allow me to express the gratifica- 
tion I feel in being called upon to take a part in the attain- 
ment of objects supported by the judgment of all now pre- 
sent. Under whatever political banner we may array out- 
selves, we are all reformers, for there can be no man of 
ordinary intelligence or ordinary power of reflection who must 
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not feel the necemitj of oontinual restoration and improre- 
ment in our institutions. I know nothing more dangerous 
than that national self-conoeit which makes men feel other* 
wise. Late events have roughly roused us from this dream 
with regard to our military institutions, and I think if time 
permitted me to do so, I should have no difficulty in remind- 
ing your Lordship and the gentlemen whom laddress, of many 
other matters in which we stand in need of great improve* 
ments. With these sentiments I cannot refrain from the 
expression of my respectful admiration of your lordship's 
great exertions in tke cause of Law Reform. I am sure I 
but give expression to a thought that must be present to all 
our minds in saying, that when this generation shall haye 
passed away, and our party differences shall have ceased, there 
will stand out the name of one great man in the page of his- 
tory who had devoted his gigantic intellect to incessant exer^ 
tions for the benefit of his fellow men, and the improvement 
of the institutions of the country, and who will be entitled 
thereby to the admiration of posterity. As a civilian, I can 
contribute but little to the objects for which we are assembled^ 
beyond giving my approval thereto, and the promise of my 
cordial co-operation. I have been induced by the learned 
Recorder of Birmingham to become a member, though I 
scarcely consider myself entitled to such a position* I think 
that the improvement of the Law should be effected by 
lawyers. For myself, however, I am an amphibious animal, 
known as Chairman of a Quarter Sessions, who ought to be 
a lawyer, but who am not so. Men so placed, nevertheless^ 
struggle on, according to the light which is within them, 
indifferently to administer justice." 

The Chaihman. — " You do much better than might be 
expected. I speak as a lawyer on the subject'' 

Sir John Pakington,— "I am delighted even by the 
qualified approbation which your Lordship has been good 
enough to express of my exertions, and I humbly hope it was 
sincerely intended." 

The Chairman. — ** I speak of you sincerely, as a body." 

Sir John Pakington. — " I am disappointed that my 
honourable and learned friend the ' Solicitor-General did not 
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enter into all the eight important subjects which were on the 
paper. I must, however, express my strong concurrence in 
my learned friend's commentary upon Landed Property. I 
entirely join with him in all he said about the unnecessary 
and unwise impediments which are thrown in the way of 
the sale and transfer of land ; and I trust that his distin- 
guished talent in Parliament will be devoted to the removal 
of this blot on our Statute-book. The seventh topic in the 
paper is, ' The more speedy trial of offenders (especially when 
charged with petty offences), and a general improvement in 
the administration of the Criminal Law.' Some years ago, 
as a member of the House of Commons, I made an honest, 
but, I am sorry to say, an ineffectual, attempt to effect a small 
improvement in this respect I asked merely that in cases 
where the larceny was only to the value of one shilling there 
should be a power of summary trial at Petty Sessions. I 
failed in that attempt; and I must say that the opposition 
was chiefly from members of the Bar, and especially from 
younger barristers, whose zeal for trial by jury as a safeguard 
to the rights of the subject made them declare that nothing 
should induce them to consent to the removal of this class of 
cases from the decision of a jury. I join with them warmly 
in their appreciation of trial by jury generally, but we may 
haye too much of it. There are cases in which it is better, 
even, looking to men's rights, to abandon trial by jury than 
shut persons up in prison till the Quarter Sessions or Assizes 
should come on — their trial then, too, being costly to a degree. 
Nothing is more gratifying to me than to find that the prin* 
ciple I contended for is adopted by this Society. I hear that 
Her Majesty's Government — if there be one — are directing 
their attention to the subject." 

The Chairman. — " I introduced a Bill some ten days since 
on this subject, and it will be read a second time, I hope, on 
Monday. It is most discreditable to Parliament that Sir 
John Pakingfon's Bill has been so long postponed." 

Sir J. Pakington. — " I hope we are on the eve of a better 
state of things. As far as my humble efforts as a member 
of Parliament may go in furthering the cause of the Amend- 
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ment of the Law^ they will be most readily and sincerely 
given.** 

Mr. Hadfield suggested an improvement in the Law 
with reference to Wills ; and thought that the Law of Mort- 
main should be modified. 

Mr. Whiteside, after some preliminary remarks, stud 
that the subject of the Transfer of Landed Property was, 
perhaps, the most important one of the present day. The 
principle of the Encumbered Estates (Ireland) Bill was a 
sound and useful principle, and it would be an absurdity to 
allow the cessation of that measure. The law of Judgments 
in Lreland was at present so difficult of construction that he 
defied any man to say what that law was. He believed, 
however, that the Bill which had been introduced by Lord 
St. Leonard's would effect great good in this respect The 
laws relating to Bankruptcy and to Partnerships also required, 
and would soon obtain, great amendment. He recommended 
to the attention of the Society a Bill for the Amendment of 
the Bankruptcy Law unsuccessfully introduced into Parlia- 
ment during the last session by Mr. Cairns, the member for 
Belfast, and expressed his opinion that there would be no 
hesitation in affording facilities for the formation of partner- 
ship with limited liability. The reform of the Law would 
have a most salutary effect ; for the best way to make the 
people contented and happy was to give them good laws. 

Mr. Baint called attention to cases which had come to 
his knowledge, where the transfer or sale of landed property 
had been attended with great delay, and with ruinous expense 
to both parties. 

Mr. M. D. Hill. — "My Lord, I have good reason to believe 
that a Bill will soon be in course of preparation founded upon 
the suggestion of the Commissioners of Bankruptcy Inquiry, 
of whom I had the honour to be one. Of course such a 
Bill will only be the foundation upon which Parliament will 
work, and no doubt something much better than it will be 
the ultimate result. Kegarding the proper function of this 
Society as suggestive rather than legislative, I would throw 
out for the consideration of its member^ the question whether 
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ioffiaent attention has been paid by our law to die divkbn 
of Courts. It appears to me that Courts might properly be 
divided into adminiatratlYe and litigious^ each poseeaaing only 
so much of the powers of the other dass as were necessary to 
carry out its own. Might it not follow from this that when 
you had established Courts of Bankruptcy, with such offices 
as were necessary for the due working of that branch of Ad- 
ministrative Law, you should extend their functions to the 
administration of partnerships, trusts, charities, and every 
matter of which administration was the principal and leading 
feature, and the litigious jurisdiction only ancillary to that 
administration ? I submitted this question to my colleagues 
' upon the Commission to which I have referred, but they did 
not feel justified in going into so wide an inquiry. With 
regard to the general amendment of the Criminal Law, let 
me urge upon you the cruel injustice of putting a man upon 
his trial without furnishing him with the funds necessary to 
bring his witnesses to the place where he is tried. Prisoners 
are frequently tried twenty miles from home. The witnesses 
for the prosecution are heard, and then the prisoner is asked 
if he has witnesses to call. This is a mere mockery; for in 
most cases the prisoner has no money to pay the expenses of 
his witnesses, and witnesses cannot afford to come at their 
own cost. In the State of Massachusetts, in Belgium, in 
Tuscany, and probably in other States of Italy, in France, 
and, I believe, wherever the Code Napoleon has been law, 
the State pays the cpst of the conveyance of witnesses, both 
for the prosecution and for the defence. With regard to 
Juvenile Bcformatories, I rejoice that the Legislature last 
session recognised the true principle of dealing with juvenile 
oftenders; but I am of opinion that the machinery of the Aet 
then passed requires much amendment. Under that Act 
tlie judge, at the time of ordering a young person to undergo 
a portion of his confinement in a reformatory, had to ascertain 
whetlier there was any reformatory which oould and would 
reoeive the criminal. This is often impossible; and thus the 
opemtion of the Act is impeded. The means provided for 
obl«umng payment from tl^ parents are abo very imperfect 
and re<xuire amendment^ 
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The CHATttMAK iaqiiired of Mr. Yrkmoj, as a member of 
the County Courts CommiasioD^ when they nught ezpeot to 
have the Beport of that Commission ? 

Afr. FiTZBOT said the Report had ahieady been signed by 
a majority of the Commiauoners, and a copy had been sent 
to tli^ Home Office ; so that it might be furnished in the 
course' of a day or two. In regard to the -objects of this 
Society^ he said that he thought its members ought not to 
confine themsdvee to the suggestion of great principles, bat 
ought to lend their assistance to the Legishiture in the ac^ 
rangement of details, which, as in the case of the proposed 
appointment of a public prosecutor, to which in prindple all 
would aasent, was often the most difficult part of the work 
that had to be performed. 

Mr. M. D. Hill explained that, in speaking of the office 
of the Sodety being properly suggestive, he had only referred 
to its general meetings. In its Committees it properly applied 
itself to the arrangement of details. 

Mr. Napieb. — ^' In my opinion the most important part of 
legal training is a general education, which, if it be en- 
lightened, produces a large and liberal mind^ on which he 
who possesses it may erect a superstructure of legal know- 
ledge. In regard to the Coiisolidation of the Law, I think 
it would be desirable to take up those laws which more im- 
mediately press upon our attention, to engage gentlemen who 
are conversant with these branches of law, and to employ 
tihem to carry out in detail principles of consolidation whidi 
had previously been approved. I successfully adopted this 
plan with regard to one portion of the law of Ireland. It is 
exceedingly desirable that the laws of England and Ireland 
should be assimilated, and that means should be taken for 
keeping our Statute Law right after it has once been settled. 
I believe, however, that we shall never get right until we have 
a department of public justice, which shall be charged with 
carrying out the details of admitted principles, and shall, 
among other things, supervise, in the person of some respon- 
dbie officer, the language of all Bills before they are allowed 
to become Acts of Parliament. By this means only can 
harmony of legislation be preserved. 

K 4 
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" There is no queBtion of more importance to the working 
and industrial classes than the Law of Partnership and of 
Savings Banks, as it affects the provision of a safe deposit for 
their savings. Some people think that by the proposed 
alteration of the Law of Partnership, you will encourage 
speculation ; I, on the other band, am of opinion that it will 
rather be an •encouragement to the bon&Jide investment of 
savings. I think that all the difficulties attending the 
appointment of a public prosecutor may be overcome if 
strenuous exertions be made with that object. There are 
such officers both in Ireland and Scotland; and there can be 
no insuperable difficulty in having such an officer in England." 

Mr. Andebton expressed hb opinion that attorneys and 
solicitors ought to be included in the operations of the Bank- 
ruptcy Laws. 

The Chaibman. — " I think the subject of the Bankruptcy 
Law of England, Ireland, and Scotland is now ripe for a 
Commission with a view to their assimilation. I entirely 
agree with my right honourable friend Sir John Pakington 
that we have no reason to despair of the cause of Law Amend- 
ment. What has been done, though far from enough, is still 
sufficient to comfort us as to our future progress. The rule 
seems to be that in this, as in other things, men make but. 
slow progress, and perhaps, as being the safest, that is the 
best course; but it is quite certain that, had we had a 
Minister of Justice, our progress would have been much more 
rapid than it has been. Under such circumstances. Sir John 
Pakington's Bill respecting the Trial of Petty Offences 
could not have been rejected. How much such legislation is 
needed is apparent from the fact that, in the county of Devon, 
in the year 1854, there were eighty-four cases tried at the 
Quarter Sessions in which the value of the article stolen was 
under a penny. In many of these cases, the unhappy indi- 
vidual charged was imprisoned from thirty to forty days before 
his trial. If the prisoner was convicted, the public, to whom 
punishment was addressed as a lesson, only saw a punishment 
of twenty-four hours' imprisonment inflicted for an offence 
which deserved much more ; the fact being, that the offender 
had undergone thirty-six or thirty-seven days' imprisonment 
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when the law presumed him to be innocent. Had he been 
acquitted he would still have undergone this thirty-six days' 
confinement ; and would thus have suffered thirty-six times 
the punishment inflicted after conviction. Such things could 
not possibly exist if we had a Minister answerable for the 
state of the Law. Such a Minister should also be answerable 
for the mode in which Laws are drawn, which would spare 
the Judges the task of often having to construe Acts of Par- 
liament which are, I will not say of difficult, but of impossible 
construction. It is marvellous to have witnessed the slow 
progress with which Sir Samuel Komilly's Amendments in 
the Criminal Law were adopted, especially the slight modifi- 
cation of making a theft of 5s. no longer a capital offence. 
Half a century has passed since that alteration was first 
attempted. Then, as to the County Courts; a long time 
elapsed before that jurisdii^tion was established. The measure 
was first introduced by myself, in 1830, to the House of 
Commons ; the year after I brought it into . the House of 
Lords ; but it did not pass until 1842 ; twelve years having 
intervened, during which the country was calling out for some 
measure which would bring justice to every man*s door. 
Then, upon the Law of Evidence ; the Bill enabling parties 
to give evidence was brought in in 1845, but was not passed 
till two or three years ago. Such a state of things 'could not 
have existed had there been a Minister of Justice. Never- 
theless, the principle which ought to guide the proceedings 
of this Society is never to look back except to take comfort 
and encouragement to proceed." 

The resolution was then put, and unanimously adopted. 

Lord Ebbingtok moved a vote of thanks to the noble 
Chairman for his conduct in the chair, and for his untiring 
exertions for the amendment of the Law. In the presence of 
his noble friend the language of truth might appear to be the 
language of flattery ; but it must be a source of great grati- 
fication to him to see so many reforms in the Law, which he 
had so long advocated, either realised or in course of realisa- 
tion; and to see this Society, year by year, increasing in 
strength, in ability, and in influence under his ausi>ices. 
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and becoming capable of rendering great services to the 
cause for the promotion of which it was founded. 

Mr. Cbaufubd seconded the resolution^ which was carried 
bj acclamation. 

The noble C^aibmam having acknowledged the vote, liie 
proceedings terminated. 



No. XL— Limited Liability Partnebships, 

A Paper read at a General Meeting of the Society, on the 26th 
February, 1855. By Edwin W. Field, Solicitor. 

Whi^t should be the Frame qfthe Law to estabUeh these Partner- 
ships^ 

In pursuance of the desire of the Society, expressed at its 
last meeting, that I should bring forward, in a prominent 
form, the important question placed at the head of this paper, 
I have thought it convenient to draw up these remarks in 
their present shape. They are nearly a repetition of the 
arguments I then used. These arguments have also appeared 
in a recent Number of the " Legal Observer.** Part of the 
subject I have treated at considerable length in a pamphlet 
I published last spring on *' Limited Liability Partnership 
and Commercial Charters." 

The propriety of establishing these partnerships being 
now conceded ; there next arises a question which has a bear- 
ing very much wider than on the immediate subject which 
gives rise to it ; and which question is, therefore, of great 
general interest to those who devote attention to the amend- 
ment of the Law. This question in its present form is, 
*^ Whether legislation should content itself with repealing un- 
conditionally that provision in the Law of Debtor and 
Creditoi* which says, that whoever participates in the profits 
shall be unUmitedly liable to the losses, notwithstanding 
that the creditor never knew of his existence, nor ever gave 
him a particle of credit : or whether it should impose terms 
on the secret partner (as to registering himself, his capital, 
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&C.), as the price ke is to pay for ezemptioii from the very 
unreasonable provision just referred to ? " Now these termsi 
commonly dignified by the appeUation of *' Provittons against 
Fraud/' (though, I am convinced, more justly to be called 
^^ Provisions to aid Fraud,'*) have been in exceeding favour 
with our modem framers of laws. All the ** Joint Stock 
Acts/ the '' Banking Trade Actsi," and the like, are made 
up of them. A comparison between an ancient and a 
modem charter for incorporating a Commercial Company, 
would well illustrate the change of practice among our law 
draftsmen* Formerly, a charter contained those provisions 
only which were designed to establish and define the relations 
between the company and the public Their affiurs inter ae 
were left to be dealt with through their power of making 
bye4aw8. Now, all the intemal relations of the partnership 
— all their articles, that, is, of assodation — are devised for 
them by thdr State-mother, and are imposed upon them by 
the original Crown grant. In this way, not only does the 
State take upon itself to deal with matters which all true 
economical science has declared should be left entirely to the 
parties, and thus probably enacts things which had better 
been left untouched ; but (even where its original intemal 
provisions are really the wisest devisable at the moment), 
it also, by perpetuating and stereotyping the intemal orgar 
nisation of the Society from its very foundation, prevents 
tiiat development of its system which is essential to its 
healthful progress, andto its capability of acclimatising and 
adapting itself to altered times and circumstances* 

This policy of State nursing, is eminently the policy of our 
Board of Trade. AIL modem laws proceeding from that 
department, are based upon it ; and to this policy of the Board 
we may undoubtedly trace its great opposition to the change 
of the Law as to Limited Partnership, now apparently about 
to be made by the Legislature. The Board cannot help 
believing in its own superior wisdom and infallibility ; and that 
it can arrange oar internal partnership affairs for us, better 
than we can for ourselves. 

The scheme fixr establishing a Law of Limited Liability 
Partnership, as drawn up by the Cconmittee of this Assooiar* 
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tion, seems to me to participate in the error of dealing 
with matters in which the public (or more accurately speak- 
ing the creditor) has no interest at all. The law about to 
be altered entirely belongs to that branch of Jurisprudence 
which deals with the relation of Debtor and Creditor ; and 
has no operation at all except in the case of the failure of the 
debtor, and then only with reference to the liquidation of 
his affairs. From the beginning of the public debates upon 
it, this matter has been greatly confused by being spoken of 
as a branch of the Law of Partnership. 

Now, as between the Partners, there is no difficulty what- 
ever in establishing the principle of limitation sought for. 
Their simple contract does it effectually. Vast benefits will 
doubtless arise to the community from the allowance of the 
new partnership relations now proposed. But these relations 
must be left to their own growth. They will vary more or 
less in every individual case, and the State touch would 
always damage, and very frequently destroy them. To do 
us the service they are capable of, they must grow sponta- 
neously or not at all. 

It cannot be too clearly borne in mind, that the' only 
point the public has to provide for, is, that upon failure of 
a concern in which there is a secret partner, justice shall be 
done as between him and a creditor, who to that moment 
probably knew nothing of his existence. All the proposed 
provisions for registration and the like have or should have 
reference to this period of failure, and to it only. People 
have a vague idea that during the continuance of a ^' going " 
solvent concern, it would be well to give the public (or rather 
the creditor) means of knowing all about its affairs: and 
further, that some sort of registration would effect this ; but it 
is surely enough to state the proposition for it to confute itself, 
— as far as solvent paying concerns go. At any rate, nothing 
is more obvious than that if such a provision were needed 
for a concern in which there was a secret partner, it is quite 
as much needed for every concern whatever ; and is far more 
needed as to those concerns in which the finder of capital 
stands in the position of creditor of the concern, at perhaps 
some exorbitant rate of interest. 
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Looking, therefore, at a failed ooncern, in which there is a 
secret partner, who by the new law is no longer to be liable 
to more than the amount of his capital in, or by contract 
due to, the trade (which limited concern we will call No. 2.), 
and comparing it with another failed concern, in which the 
capitalist stands as a creditor (and which unlimited concern 
we will call No. 1.) ; what is the position of the ordinary 
trade creditor as regards each concern ? Clearly one far more 
beneficial to him in the case of the limited partnership No. 2., 
than in the other, No. 1. ; because while, in No. 2., he takes 
all the adsets, and all the capital, in No. 1. the capitalist 
comes into competition with him, and ranks pari passu against 
him ibr a dividend out of the assets. The capital, in fact, 
(which "ought to be, above all, the source out of which to 
redeem the credit given in faith of its existence being real, 
and not merely apparent), now contrives, under the existing 
law, to get a part of itself paid back to itself, in the shape of 
a dividend on itself. And this is done in the teeth of that 
excellent principle of our Bankruptcy Law, known by the 
name of " The Doctrine of Reputed Ownership,'' which says 
that, whatever is in the apparent ownership of a bankrupt, 
with the consent of the true owner, shall be deemed to belong 
to the bankrupt. What does any concern possess of which it is 
more entirely the reputed owner than its own capital ? Yet, 
in defiance of the ^ Law of Reputed Ownership,'' this capital, 
lessened perhaps by the exorbitant interest its advancer has 
extracted from the concern, is in great part taken from the 
ordinary trade creditor in fieivour of such advancer. Say the 
capital in our concern No. 1. was 10007., lent at fifty per 
cent, per annum ; or even at a rate to be measured by the profits, 
— which loan would not constitute a partnership. The profit 
of the concern is begotten by, and springs out of, the union 
and commingling of this capital with the personal industry 
of the trader. Our concern No. 1. shall go on for three 
years. Tlie capitalist, who is certainly one of its two parents 
(jinjjilius nullius rule as to such bastardy notwithstanding), 
receives from his child 1500Z. in the shape of interest on his 
1000/. advance, and by this exorbitant tax completely de- 
stroys and strangles it. Bankruptcy ensues, and the ordi- 



143 Papers of Ike Law Amendment Society, 

nary creditor finds that the capitalist, notwithstanding his 
large draughts for interest through the past three years, is 
still entitled in law (surely not in justice) to a further share 
of the assets, in the shape of a dividend, in antagonism to 
him the ordinary creditor, and in diminution of his honest 
claim. 

Beverting to our old position, that in framing the proposed 
law the Legislature has nothing to do but to look singly at 
the interest of this ordinary trade creditor as existing at this 
one moment of failure ; — and we are now in a situation to 
ask ourselves why, in relation to partnership No; 2., there 
should be a set of regulations imposed which are not to be 
required with reference to partnership No. 1. ? To take the 
^chief of them seriatim, and to begin with the second proposed 
resolution of the Law Amendment Society, — What interest 
has the creditor with reference to the amount of capital paid, 
or to be paid, as to the limited partnership No. 2., which he 
has not in a greater degree as to the unlimited concern No. 1.? 
(Third proposed resolution.) Why does he want the part* 
nership to be in writing in one case more than in the other : 
or more want to have recorded the name of the firm and 
place of business, the nature of the business, the names of 
the partners, and the like, of No. 2. than of No. 1. ? Above 
all, why in the world can he ever want to know when the 
partnership term began, and when it was to end, or the 
nature of their business, as whether they are to deal in hides 
only or hides and tallow ? Why should it be registered with 
the register of Joint Stock Companies? Who ever would 
go and look at it at that register, if it was there ? If he 
went, as he might, after failure, what has the thing he finds 
recorded, to do with the simple question, " To whom, Mr. 
Creditor, was your credit given? What did you know and 
act on when you gave it?'' What, again, has the creditor io 
do with regulating and preventing the transfer of shares in 
Na 2. amongst the partners, which he has not equally to do 
with the like transfer in partnership No. 1. ? What is his inte- 
rest (as is suggested in proposed resolution 2.) in preventing 
the transfer of a share in either case from taking place till all tlie 
capital has been paid wp ? And why is this interest, if there 
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be tiiebs larger in No. 8. then in No. 1. ? To confine the 
inquiry, ^What it the proper frame of a law to establish 
limited partnership/' as it should be confined, to the question, 
''What is the interest of the creditor (not ''public")?'* 
and to tecc^ise the fact, that all need of regulation arises 
only, and can only arise, on occasion of failure, is, I submit, 
to dispose of the inquiry altogether. I would, however, 
in leaying it, just remark that the idea which dictated reso- 
lution Na 12* (a &yourite one through our Joint Stock 
Acts), viz., that the creditor is better off when a limited 
partner has paid up all his capital, is, as to limited companies, 
precisely the opposite to the truth. The better rule for him 
would be, that (however the fact really is), the capital shall 
be treated as wholly unpaid and due. 

The foregoing conc&derations are, I think, sufficient to 
obow that as long as the form No. 1. of partnership (for part- 
nership it virtually is ; a marriage, I mean, between capital 
and labour, for the permanent production of trade results) is 
allowed to exist without registration or restriction, there can 
be no reason or justice in imposing registration or restriction 
on the form of union or marriage No. 2. The following 
considerations will go farther, and will show, I cannot doubt, 
that it is not only not just, but extremely unwise, to impose 
such. The great desire of the public (or rather as I said 
before of the creditor, through whose sides and flank, and for 
whose sake alone, the public has any interest) should be to 
induce (if by legislation it should not compel) the capitalist 
to descend from the unfair and really dishonest position he 
occupies in concern No. 1., into the truly fair and just 
position he would occupy in concern No. 2. I think he 
should be compelled to take that lower position ; and that 
the advancer of capital for the permanent establishment and 
service of a trade, should never be admitted a creditor upon 
its assets, part passu with the ordinary creditors. But be 
this as it may, certainly the ordinary creditors gain whenever 
he does step from that higher position of creditor, into the 
lower of limited' partner: and your new law should be such 
as at any rate to tempt him to step down to such lower 
position. But to impose the restrictions under consideration 
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on all limited partnen, is to cheok^ if not entirely to prevent, 
his 80 descending* As long as he remains a creditor, he is more 
than safe firom future and loss, he is sure to get some of his 
capital out of the trade again ; but let him become a partner, 
he not only loses this right of dividend, but also is, it will be 
seen, very likely to be dragged in as unlimitedly liable to the 
debts. That such would be the tendency of r^ulations of 
this nature, is easily demonstrable h priori. The one object 
of a limited partner is to be sure that nothing can happen or 
be done by the ostensible partner, which can make him liable in 
soliduin. But if the nature of the business is to be registered 
oi a condition precedent to his exemption ; or if the amount 
of capital b to be registered ; — or his own or his partners' exact 
address; it is obvious that he will run the greatest risks. After 
trading awhile, a new branch of business is inadvertently 
entered into and not registered, — or one of the partners 
changes his address, — or they increase or diminish their 
capital, — or goods are advanced into the trade and are 
treated, or not treated, in the registry as capital, and the law 
says afterwards this was wrong; — ^and he is forthwith liable 
to his* last shilling and acre. The omission to dot an i or 
cross a t has ruined him. 

In corroboration of this obvious h priori reasoning, the 
e3q[>erience of France, and eminently that of America, leads 
inductively to the same conclusion. Failure happens, and 
the creditor who never dreamt before of there being any 
limited partner, — or if he did, never dreamt of giving credit 
on the general unlimited guarantee of such partner, — goes, for 
the first time, to the register (which if he had ever looked at 
it before, he could only have done for the roguish purpose 
of availing himself of the mistake or intentional omission of 
the ostensible partner), hunts up for some slip of the nature 
indicated, fiads it, and brings his action against the limited 
partner. On the trial of this action, the issue is not, ^^ Did 
the plaintiff give credit on defendant's responsibility ? " for 
that is admitted ; nor is it, ** Has defendant done any act 
whereby plaintiff has had less joint assets available for him ?" 
for that is admitted to be the other way ; but it is simply, 
** Whether, at a given period, when the register represented 
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some partner, unthought of to the creditor, as living in West 
Street, he had not really removed to South Street?" If 
snch was the case, then the limited partner must pay all the 
debts in full, says the form of law under consideration. Mr. 
Troubat's important volume on Limited Partnerships is full of 
the report of legal contests of this sort ; and he may well say 
that to refuse the application of the law '^ or to proscribe it 
after it has been granted, merely because frauds have been 
committed, not upon creditors ^ but upon the parties themselves 
by some of their associates, is to paralyse, nay, even to crush, 

the limited liability contract of association When these 

statistics come to view, every one must be struck with the 
conviction that ,t he very greatest liberty possible in the forma- 
tion and organisation of such concerns, is indispensable to 
the healthy progress of our commerce and industry.*' ♦ 

As in physic we have, from period to period, a new and 
fashionable medicine, which for a time, has its reign as a 
sovereign remedy and panacea, so in legislation we have our 
rages also. For the last twenty years, — indeed, ever since the 
Keform Bill, — registration has been one of its most leading 
propensities. An entire system of registration which should 
give an authentic list of all traders, such in its nature as 
the law list or list of bankers, would be very useful ; and 
a universal annual tax put on every class of occupation, 
such as that now exclusively imposed on solicitors, is 
considered by great authorities one of the best forms of 
taxation, and would produce such a list. But there exists no 
creditors' or commercial feason for the register now pro- 
posed, which does not equally apply to a register of 
every other class of debtor. And the history of every kind 
of register (say that of county voters) shows how impossible 
it is to have accuracy in any reasonable degree, if the register 
is left, as is proposed in this case, to the personal forethought 
and constant attention of parties. No legal disabilities should 
follow upon errors in it; least of all, the entire ruin of an 
innocent man's fortune and the incarceration of his person. 

I by no means object to all registration. When, for in- 

* Troubat, § 15S. 
VOL. XXII. L 
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gtaaoe, it is desired to show that property is not to be af- 
fected by the rule of reputed ownership, as in the case of 
bills of sale under the late Act, the exemption clearly should 
be shown. And I think a provision suggested to me by 
Mr. Edgar, which would require the registration of all debts 
due to the advancer of permanent capital to entitle him to 
rank in liquidation, would be a most valuable improvement 
on the present law. But the registration required is of 
things, and not of men, of titles and the like, and not of 
passports. The class, too, whom there is such a desire to 
protect (that of creditors I mean) is of all classes the most 
fdive and wide awake ; most able to take care of itself, and 
has no want of legislative care. 

We are not without English experience which will bear 
on the value to the creditor, in case of liquidation, of such 
a registisr of shareholders as that proposed in this case, and 
on the unavoidable tendeilcy of such a register to place the 
rights of parties on issues quite beside, the true justice of the 
case. The annual registration of the members of a banking 
company required, under the different Joint Stock Bank 
Acts, is very analogous. Indeed, that register is one much 
more valuable to the creditor, because the partners there are 
all unlimitedly liable. That register is declared by law to 
be primd facie evidence of the persons named therein being 
shareholders. It is assumed that a provision at least as 
stringent would be required in the case of the registration 
of the limited partners proposed by the scheme, to the 
examination of which this paper is directed. Otherwise it is 
difficult to imagine any possible use to arise from the register. 
Now, when a Company is in a failing condition, the first 
thing that it does to strengthen its credit, is to tamper with 
this list The authorities of the Company, anxious to make 
it look as strong as possible, omit to take off names which 
should no longer appear, even if they do not put on names 
which they have no right to insert. 

So entirely are those lists found to be untrue, that the 
Qourts have, I believe, without any exception, in all the 
winding-up cases, refused to look at them whenever they 
have been brought forward. 



In the CMO of the Agricultttral and CoiAilienaal Bwk fiC 
Ireland, in which I wai ft good deal oooodmod^ and out bf whink 
Taylor v, Hugho8 (2 Jones and Latouohe^ 34.) :araM« (h# 
PkoctorB, on its failure, added to the list last prerioufly 
filed at the proper office, verified by the neeasiary oath 
or deokratlon, no less than 1176 new namesi tm^ 1121 
names of old sbareholdersi trying thereby to dfag iiM e<H 
liability with themselves, and those who at that nlOmient 
stood on the list with thomi 2889 partiesj under th^ preteMe^ 
as to the 1221 persons, that none of the tratisfers of their 
shares had ever been* made by them.acoCirding to the sUioft 
requirements of the Act. of Parliament Upon this falsified 
list they immediately commenced (or rather induced credit 
tors to commence) a great number of actions at law ligainst 
the parties whose names were added. The fact$ ab to tho 
falsificadon of the register will be found detailed ill pp* 37 
and 38. of the report of Taylor v. Hughes. Many of the 
actions were in England ; and I myself had to filci in. oqe 
day, no less than seven bills of Chancery, to get relieved 
against their frauds. We were siiooessf ul| but I do not bdieve 
that any one of my seven clients would ever hold a share in 
a Joint Stock Company again. To enable the law. now 
under consideration to work, the limited partner muit 1>0 
placed^ not only out of riski but out of suspicion bfrisk. Zl 
is not enough that the non^ostensible partners should have 
nn ultimate defence to dums against them s they must be 
placed) as far as human affiiirs will allow any one to be placed^ 
above all possibility of being ever attacked. This is ab« 
splutely essential. 

, It may be said, that without a power of legally designation 
his secret partners, the ostensible parther will not be able to 
get credit to carry on his concern. ^^ Thatj however, is his 
affiiir," is the answer. If it were necessary, I should deny this 
propositioli in toto, and proceed to show that it is raised upoh a 
misapprehension of the true basis of credit, and of .the wholes 
some basis of ci^edit Biit it is not necessary that I should do 
this, for the objection being founded entirely in the interest of 
the concehi, aad out of care for its prosperity^ would be 
luflBciently met if the lavy msAeitp^mUsive, in Uie ostensibto 

L 2 
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and non-ostensible partners, to enter into the registration 
proposed, if they find it to their advantage to do so. To this 
permissive r^istraticm there can be no objection, but I will 
venture to saj, that if such permissive clauses were inserted, 
they would never be used. 

I am aware that, by many, the imposition of the proposed 
r^ulations is considered to be a concession to some popular 
prqudice, without which the measure would not pass. This 
mixing of alloy, and depreciation of the pure metal to a 
currency standard, is a matter for legislators, and one sure to 
be enough done by them. Science admits no such compromise. 
The single duty of a scientific society is to ascertain what is 
the scientific truth applicable to the subject it has under con- 
sideration ; and this paper is ofiered as a contribution towards 
that object only. 

It will further be said that other countries, which have 
, established a Limited liiability Law, have imposed a register. 
My answer is, *and regretted afterwards the servile copying 
of errors from other countries.' Troubat*s book is full of in- 
structive observations on this subject. I would particularly 
refer to his concluding chapter, and to his *' Advice," § 576. 
'< Let moneyed men be encouraged,'' he says, <^ to embark in 
this form of association, and let them not as special partners 
be trampled on or oppressed. Why should some unintentional 
pecadillo, committed on the formation or initiative steps of the 
association, — even though some of the Mephistophelian 
common-law notions of substance should attach to it — expose 
him to the loss of his whole fortune?" As to the practice 
of such other countries too, let it be remembered how very 
easy it is there to obtain legal charters or their equivalents, 
under which charters there is no one at all personally respon- 
sible. In America such a charter is got for a few shillings : 
this facility has made their law of private limited partner- 
ships of comparatively little use, and its amendment but little 
thought of. 

In trying to define the accurate limits of the province of 
Government with reference to the subject of trade regulation, 
the difiiculty is, in general, only exceeded by the importance 
of the inquiry* In the present instance, however, I cannot 
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but believe the concIuBions are simple and easy. I would 
propose the following as their definition : — * 

Kepeal the rule of law, that those who share* in 
the profit are to be liable to the loss : and enact, that 
the parties only, with or for whom the contract is 
made, shall be liable upon it 

Declare that the ostensible partner is to be sole 
owner at law ; and that any sum due from the other 
partners for unpaid-up capital, or otherwise, shall be 
recoverable by him (or his assignee on failure) at law 
or in equity. And that any right the other partners 
have to profits, or otherwise, shall be equitable only. * 

Declare that the ostensible partner shall have no 
right to pledge the personal credit of the non-ostensible 
one, and that he shall be criminally responsible if he 
attempts to do so. 

Prohibit (if it be thought advisable, as is done 
in France,) the use by traders of the style '^and 
Company," where there is no unlimited partners 
covered by that designation. 

Provide that nothing in the Aci shall aifect the 
rule of law, whereby persons, whether partners or 
not, who sufier their names to be used or held out to 
the world as liable, arc held responsible to the debts 
and engagements of the concern. 



No. IIL — On some Defects in the Law of Habeas 

Corpus. 

The debates of the House of Commons in 1853 upon 
personal liberty, and the rights of certain classes of subjects 
constituted towards each other in the relation of guardian 
and ward, resulted in no inquiry into the working of the 
existing law and no amendment of it. It is possible that, 
sooner or later, the question may be again brought forward. 
In that event the following observations will not be deemed 
unseasonable, and may prove to be of dorvice. 

I. 3 
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The subject to whjch they relate is the famous writ 
Habeas Corpus ad suhfieiendum, aneiently called the writ o£ 
Corpus cum Causdy which Black&tone celebrates * as '• the 
great and efBcacious writ in all manner of illegal confine- 
ment." But Blackstone was somewhat prone to bestow 
such praises^ whether the subject were one of pristine in- 
stitution or of modem corruption and abuse. Following the 
great commentator on the laws of England, more than one 
honourable member, in the debates of 1853, expressed his 
conviction that the Habeas Corpus is still the palladium of 
our personal freedom, and that further legislation is not re- 
quisite. That novel legislation is not requisite I perfectly 
agree ; but that the law of Habeas Corpus is at present in 
a satisfactory statCji and that no legislation is called for to 
make Habeas Corpus what it Qught to be, and what its 
admirers imagine it, I venture to deny. 

This writ "in general lies to bring up persons who are 
in custody, and who are alleged not to be legally reatrained 
of their liberty, so that when the Court clearly perceives 
that they are illegally detained, it may discharge them."* 
The incapacity of all former remedies to give complete relief 
in every case was the cause, says Blackstone', why this 
writ, '^ the most celebrated writ in the English Law,'* first 
came into existence. The old writ of replevin, or de homine 
replegiandoy has ever since that time fallen into disuse ; so has 
the writ of mainprise; — and so has the writ de odio et atid, 
if indeed Lord Coke's theory * with regard to the latter be 
supportable. Each of these remedies had its proper ad- 
vanti^e; but the writ of Habeas Corpusj albeit in those 
particular respects not equal, wa^ superior to all three at 
once in point of eflScacy, certainty, and despatch. 

Such being the account iffhich Sir 'William Blackstone 
and law-writers in general give us of this famous writ, let us 
now see how fkr th^ practice is answerable, bearing ever in 
unihd that the great end is to provide a cheap and summairy 

> III. Comm., eh« 8., 

* Per LittledaleJ., ia Exparte Glover, 4 J>o^h Pr. Q. ^99^ 

» HI. Comni., ch. 8. 
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restitution of violated right. It is restitution, not com- 
pensation, which has to be accompUshed ; not damages for 
the wrong done nor repayment of the consequential expenses 
incurred, but relief in rem, that is to say, in personam, for 
here persona and res are the same. The Courts of West-* 
minster abhor all consolidation of procedure ; and the same 
perverted dialectic which first found out the distinction 
between Law and Equity, misled the Bank le Roy Justices 
of Edward III. into the position, — startling to the contem- 
porary reporter, but ever since a law to England, — that the 
same writ for false imprisonment which gives the title to 
damages for the trespass shall not entitle the successful 
complainant to his discharge from the illegal duress.^ 
llie practice in Habeas Corpus is regulated, — 

1. By Common Law. 

2. By the 31 Car. 2., c 2. 

3. By the 56 Geo. 3., c. 100. 

1. The writ of Habeas Corpus was the creature of the 
Common Law, and it is not surprising that, narrowed in its 
usefulness as it has been in modern times by the decisions 
of the expounders of the Common Law, in practice the 
Common Law writ is available in many cases where that 
given by statute has no application, and, even where the 
statutory remedy does apply, is generally speaking more 
efficient and usefnl for the purposes of justice. In either 
Case, however, the form of the writ is the same. The 
addition or omission of the words " per statutum " constitutes 
the only distinction. 

2. Tie 31 Car. 2. c. 2., commonly called the Habeas 
Corpus Act, is of a very limited range. It is confined to 
commitments properly so called, and only to such commit- 

* <' Thorpe. < Voua n'aTeres nul briefe de nous; ear «1«8 en le ebauneery, el 
4ues repleyia.'— '* £t issint nota, que la Fleintife en action de fttux imprisonatenl 
ne poit aver briefe pur son deliverance hors de prison sur ascun suggestion fiiit 
a] Court, mes est mis k son Replegiare Original. Et uneore let Justices ascun 
fittts oumt atfctrde scire fadms mtr tugguHon a eux fait, m lieu de Auditd fufteid 
eieome en anno 21 Edw, III. fo, I, etc. Et auxi ount agards prohibition hors 
del Comm bank quant briefe de Trespas ad estre pendant la. Et idko qu^rk 
DiTKasiTJLTEM." Abbot of Walthaoi's case, M. 40 Edw. III. fol. S6. a. (pL 6.) 
Conpare Br. Abr. tit. *< Repleyin," (pL 57.). 

L 4 
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ments as belong to the Criminal Law in the narrowest 
acceptation of the term. Out of these, again, are expressly 
excepted by the Act itself all commitments of principals for 
treason or felony^ expressed in the warrant ; of accessories or 
suspected persons in petty treason or felony, likewise ex- 
pressed in the warrant ; of persons convict or in execution 
by legal process ; and of persons charged under civil process 
as well as criminal process. Moreover, all applications 
under this Act must be made either by the detained persons 
themselves or " on their behalf;" — that is to say, according to 
judicial construction, the consent in some shape or other of 
such persons is a condition precedent to every such appli*- 
cation.^ 

3. The 56 Geo. 3. c. 100. was not passed for the pur- 
pose of supplying any of the deficiencies in the 31 Car. 2. 
c. 2. On the contrary, an express provision excludes from 
its operation evefy restraint of liberty ** for criminal, or sup- 
posed criminal matter, or for debt, or by process in any civil 
suit ;" and it is also provided that all applications under that 
Act must be made "by" the prisoner, or "on his behalf."* 
The real object of the Act appears to have been the enabling, 
in all other cases, parties aggrieved by illegal restraints of 
liberty to traverse the returns to writs of Habeas Corpus 
issued under the authority of the Act. But the unskilful 
wording of the enactment itself ^ and the hostility of West- 
minster Hall, have combined most signally to defeat the in- 
tentions of Parliament. 

I must here remark that the effect of these exceptions has 
been in one respect very curious. Contempts, as they are 
understood by the various tribunals, or quasi- tribunals, which 
first create them and then proceed to punish, — and rebellions, 
as rebellions are understood in the Court of Chancery, — and 
the process for attaching or detaining the bodies of persons 
guilty of such practices, — are, it seems, within neither the 
criminal Habeas Corpus Act of Charles II., nor the civil Habeas 
Corpus Act of George III. Such commitments, it is admit- 



> 31 Car 2. c. 2. (ts. 2. 3. 8. and 21.) 

» 56 Geo. 3. c. 100. (s. 1. ) • Sect, 3. 
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ted, are restraints on liberty ; — and there are commitments 
for contempts, at least, which have no manner of relation to 
" debt or civil suit,** e.g., commitments by order of the House 
of Commons; and which thus far seem to fall within the 
spirit and letter of the 56 Geo. 3. c lOO, But yet it is said 
that they do not. Or else they partake of a ** criminal, or 
supposed criminal" character; in which case the letter and 
spirit of the 31 Car. 2. c. 2. seem large enough to take them 
in. But yet it is said that they are not. It has been de- 
cided that open contempts of Court, — disobedience of orders of 
any Court of Record, — obedience of orders of one superior 
Court of Record clashing with the orders of another superior 
Court, or even with the edicts of an arbitrary and usurped 
power, — and offences against the privileges real, or assumed, 
of Parliament, — are all suorum generum^ and, as such, virtu- 
ally deprived of all benefit of Habeas Corpus, civil or criminal, 
under either statute. ^ 

If, indeed, the decisions had halted there, the harm would 
not be great. The Common Law would remain behind, and, 
invoked, would have atoned for the errors and deficiencies of 
Parliament, and the ingenuity of Westminster Hall. Un- 
happily, the Courts thought otherwise ; and by the same 
series of '' adjudged cases," it is now established law, that in 
the instances which I have last mentioned, no redress is any 
longer to be looked for at the Common Law independently 
of those statutes. 

I shall briefly enumerate those '^ points of practice in Ha- 
beas Corpus*' — ^and to the cantor formularum they are nothing 
more I — which have been, one after another, in the course of 
ages, brought in by the interpreters of the Common Law, 
and wherewith they have well nigh done to death the science 
they interpret. 

1. I have already said that, before Habeas Corpus, the 
writ of replevin, called de kamine repUgiandOy was the 
remedy of the subject illegally restrained of his liberty, and 

< In re the SOieriir of Middlesex, 1 1 Ad. & M. 296. ; In re Canis Wilson, 
7 Q. B. 1011. ; Cobbett v, SVoman, (Exchequer) 19 Law J. 270-^2. ; In re 
John Cam' Hobhouse, 3 B. & Aid., 420. ; In re Cobbett, 5 Comm. Bench, 
418.; aC. 14 M. & W. 175. 
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that Mr. Justice Blaokstone is of opinion that it fell into 
desuetude when the superior efficacy of the Habeas Corpus 
becaoie known. I cannot help thinking that there is som^ 
inaccuracy in this account of the matter. I iSnd a reported 
case of this kind of replevin so late as the 22nd March, 1736.* 
It had not fallen into desuetude at that time, neither was 
Habeas Corpus by any means so fruitless a remedy at that 
time as the decisions of the Courts have since made it. Never- 
theless, and not to inflict upon you the weariness of debating 
a mere point of legal archaiology, I will only say, that if 
Blackstone's conjectures be well founded, it would seem that 
it 18 high time now for the precursor to be resuscitated into 
life and action, and for Habeas Corpus to fall into desuetude, 
before the superior, efficacy of the older writ. The return to 
the writ de homine replegiando might be traversed, or 
pleaded to, or demurred ; and in one or more of those ways 
it was possible to bring all the merits of the case, whether of 
Complainant or defendant, before the Court, which had power 
again to award restitution in specie, and also damages to the 
party wfonged, and costs according to the event.^ But the 
return to Habeas Corpus is not traversable, nor will plea lie to 
it, nor formal demurrer. Circuity of procedure is the favoured 
offspring of our curial jurisprudence. The Courts have 
always abhorred the straight paths to justice. Martin and 
Babington, Justices of the Common Bench in the reign of 
Henry VI., had the honour of inventing the dogma ■, that 
" if, upon writ of corpus cum cansd, the cause returned ap- 
pear unto us sufficient of itself albeit false, that is enough fbr 
us. And the party is at no mischief; for he can sue his tarii 
of false imprisonment,^ — a dogma, says the Year-Book, 
*^ quod tota curia concessit J* We are not wiser than our 
forefathers ; and such is still the dogma of Westminster Hall: 
'* There is no case," says an eminent Judge S " in which a 

» In ve Treblecock, 1 Atk. 63S. 

» Rex V, Lord Grey, M. '34.^ Car, II., 2 Show. 218. ; Tprbet ©. Dassigney, 
M. 34. Car. II. 2 Show. 221. See Salk. 58. Com. Dig. « Improvement/* 
(L. 4.) ; In re Treblecock, 1 Atk. 633. j Ilatt v. Lisset, Ca. Pract, C. P. 39, 
• * Inre the Sheriff of Oxon, M. 9. Henr. VI., f. 44. (pi. 24.) 

♦ Per Patteson, J., Tn rt Clarke, 2 Q. B. 619—634. 
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part^ has been allowed directlj to contradict the facts set 
forth. All that the Courts have permitted, has been to 
allege a collateral extrinsic fact, confessing and avoiding, as 
it were, the return/' For this purpose affidavits are re- 
ceivable, and for this purpose only. Their admissibility de- 
pends, therefore, entirely upon the form in which the return 
is made, and the honesty with which the facts are set forth 
in it. Thus, if one complaining of illegal imprisonment in 
Jersey, sues his Habeas Corpus at the Common Law ^ or 
under the statutes *, and to that writ it be simply returned 
that he was committed or detained by process of the Cour 
Royaky then, in a civil action, it seems that^ the prisoner 
might by affidavit prove that, by the law of that island (for 
foreign law is matter of fact) the commitment was wrongful ; 
although, as we shall see presently, if it were the case of an 
English Court, that liberty would be denied him. But, if 
by the return it had been further alleged, that such commitT 
ment was agreeable to the laws of Jersey in such cases pro-* 
vided, then the prisoner would be precluded from disputing 
the averment ; the Court of remedy being ever bound to give 
cre^t to the return of the doer of the alleged wrong. In the 
former case, the foreign law, not having been referred to 
on the face of the return, M'as an available defence to the 
prisoner, within the scope of Mr. Justice Patteson's definition ; 
as ^* a cdllateral extrinsic fact, confessing and avoiding, as It 
were, the disputed order of commitment.* In the latter 
dise it was not so available ; simply because, again to use the 
language of the learned Judge, it was **a fact set forth in the 
order, and not to be contradicted.'* 

I have already alluded to the unsuccessflil endeavour which 
Parliament made In 1816 to cure the shocking anomaly. The 
third and fourth sections of the 56 Geo. 3. c. 100., to which 
I have already referred, enact, in effect, that whenever the 
return to an Habeas Corpus (not being for the discharge of 
any person in custody, under a.ny process, civil or criminal) 
shall set forth fkcts yehich, on the fkce of them^ arQ *^good. 

» Re Belson, 14 Jur. 631., P. C. i 

« SI Car. 2. c. 2. (s. II.), 56 Geo. .S. c. 100. (s.5.) 
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and sufficient in law/' yet the Court may^ — that is to say^ if 
the Court thinks fit, — " proceed to examine into the truth of 
the facts set forth in such return by affidavit, and do therein 
as to justice shall appertain/' and let the confined person to; 
bail^ ad interim^ ** if the Court have any doubts as to the truth 
of the fi\cts ; " a strange provision ; — for persons confined 
under any bailable or other process^ are/ by express excep- 
tion^ debarred all benefit of this very statute ! 

It is to be lamented that so large an exception should 
have been introduced. It is also to be lamented that instead 
of the cumbrous phraseology of which I have endeavoured 
to give the substance^ the framers of the Act had not siibply 
made the return in Habeas Corpus traversable^ as in like 
cases of traverses of office given by statute. One would 
have wished, too^ that instead of a discretionary power being . 
conferred, the imperative duty had been imposed on the 
Court q£ remedy, of inquiring into the truth of the return. 
As matters now are, Westminster Hall, availing itself of I 
know not what supposed analogies, has managed with great 
skill certainly to defeat the intention of the Legislature 
altogether ; and by the " series of well-settled cases '* which 
have cropped up under this Act, it is now established that 
as the Common Law was insufficient, so the Act, even in 
the few cases where it applies, is little more sufficient, than, 
the Common Law. " If the writ be at Common Law,** 
observed the Court in a case already cited i, *^ I do not say 
that we cannot receive affidavits. I know of no principle 
upon which I can say that. If it be under statute 56 Geo. 
3. c. 100., power is expressly given to receive affidavits. If 
it be under statute 31 Car. 2. c. 2., we clenrly cannot; that 
statute giving us no such power. But there is no case in 
which a party has been allowed directly to contradict facts 
set forth in an order." And yet, as though to add uncer- 
tainty to uncertainty,, the same Court in a case which oc* 
curred some years afterwards and to which (for it was a matter 
of commitment for contempt) the Common Law alone, and not 
the statute 56 Geo. 3. c. 100., was held to apply ^ intimated 

* In re Clarke, 2 Q. B. 619. 634. 
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an opinion on which I would not advise any one to rely» in 
the £ice ot so much ** well-settled law " to the contrary S 
that possibly " it might be praper ta receive qffidamis ta show 
that such sentence had not been passed; but," they added, 
'' we cannot receive affidavits impeacliing the validity of the 
sentence."* 

AH this appears very unsatisfactory, and one may hope that 
when the attention of the House of Commons is again called 
to the subject of Habeas Corpus, the defects which I have 
been noticing may be supplied by comprehensive and effectual 
enactment. It is from the Legislature, and not from the 
judiciary^ that we are to expect the remedy. We are warned 
of this, whenever we recall to mind the language which fell ' 
from the Court of Queen's Bench, on a recent and memorable 
occasion. It was not that their Lordships disputed the dan- 
gerous consequence of the dogmas to which they adhered, — 
or the insufficiency of '* public opinion," — that last and 
weakest of barriers against oppression, clothed in the forms 
of Law, to meet the particular grievance which called for 
the interference of the Court. All this was felt and almost 
acknowledged: and in refusing their interference (for they 
did refuse it), it was confessed by Lord Denman and his 
fellow Justices that they yielded to the inert force of pre* 
cedentjs, — a force which Judges have always the power to 
create, and to increase, but not to diminish, much less to 
take away. 

** What injustice," exclaimed the noble and learned Chief 
Justice \ ^ might not have been committed by the ordinary 
Courts in past times, if such a course (that of a. false return) 
had been recognised I As, for instance, if the Recorder of 
London, in Busheli's case, had, in the warrant of commit* 
ment, suppressed the fact that the jurymen were imprisoned 
for returning a verdict of acquittal I I am certain that such 
will never be the practice of any body of men amenable to 
public opinion." 

1 See, in addition to the eases already cited, Brenan's case, 10 Q. B. 493.^ 
Crawford*s case, 13 Q. B. 618., Ex parte Beechiog, 4 B. & Cr. 1S6. 

* In re Carus Wilson, 7 Q. B. lOia 

* /« re the SherifT of Middlesex, 11 Ad. & E. 292. 
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I will not pauae to ^xAmine Whetkeif <' the body of inea>" 
whose ^'practice" in the prinoipal case had called for tho89 
remarks, that is to say, tho House of Oommons, were, in Lord 
Denman's judgment, ^'amenable to public opinion*' or Qot| 
but I will pass at onto to the second of Uiese '^points. of 
practice " to which I wish to call the attention of l^e Sooietj. 
It furnishes a remarkable illustration of the danger so power- 
fully depicted by Lord Denman* I do not know that the 
making of even a false return can be said to be a likelier 
engine of injustice than the making of no return at all ; and 
I must consider that return to be none at all which returns 
no information. 

2. <' Who knows not," was the vaunt of the Court of Queen's 
Bench in the days of Queen AnneS *^ that moat oommitmepte 
that would hold for such do express the cause but shortly^ and 
but just give a hint." Such is still the practice in contempts 
of the Queen's Bench and all the Courts of Westminster, and 
after them, in humble imitation of their example^ suoh is the 
practice of every inferior Court of B>ecord. I pass over the 
proceedings of Parliament, in this respect exactly parallel, no 
doubt, but regulated by a privilegei which is said to be a 
law to itself, and of which the chief excellekice is defined tt> 
consist herein, that it is ^' & miiltis ignorata, 4 paucis cog* 
nita," by which ** pauci " Lord Chief Justice de Grey takes 
pains to show* that ^' parliament-men " are intended. . Con- 
fining myself, however, to the practice of the Courts in West* 
minster Hall, and of all the subordinate Courts of Becord, 
I take it as I find it laid down in a late case by a very emi- 
nent Judge •: " No warrant is neeeisery. Courts in such oases 
seldom act by warrant We nbveb i>o. If a party is brought 
up, we sentence him in open Court* The same course is.pur- 
sued at the assizes and at the sessions. The confusion has 
arisen merely from the language of the 31 Car. 2. c. 2." It 
would have been more, accurate to have said that traces of 
the practice of the Common Law Courts of former days are 
to be found in that Act of Parliament which assumed that no 

» Per Gouia and Ponriji J J. in Ashby t>. White, 14 How. Sf. Tr. 853. 

« Brass Crosby's case, 19 How. St. Tr. 1 14d. 

» In re Carus Wilson, 7 Q. B. lOlh, per l^itteson, J. 



On same Defects in the Law of Habeas Corpus. 15^ 

man would eyeor be deprived of his liberty hj way of oommit- 
meot to a prisoui but under the hand and seal of the Court* 
That was the aacieut practicej and surely a better practice 
than the present, and one that might be even now revived 
not withQut advantage. Those Judges who are the most 
prone to commit, are not always the wisest or the most in^- 
partial ; and, even if they were; some space for deliberation 
might well be granted them. Error, passion, and wounded 
pride on either side, and not unfrequently on both sides, are 
the ingredients of such episodes ; and neither Court nor party 
would be one whit the worse for a brief interval of reflection 
between the supposed contempt and the unmistakeable com- 
mitment. 

3. I believe that it had its origin in tiie abuse which forms 
the third point I have to present to your notice ; as it is 
in the nature of mischiefs to engender mischiefs. I allude 
to a rule which Westminster Hall had laid down, long before, 
the other, for the reciprocal convenience of the Courts, and 
which is still the law, viz., that Superior Courts are judges of 
their own contempts, '^ being not tied to such strictness as 
Inferior Courts," ^ and, consequently, '^ have that deference 
£[)r each other's judgment that, in comnutments for contempt; 
another Court, though superior, will not redress the prispli^iv 
by Habeas Corpus or otherwise ; but he must address himself 
to the Court which committed him."^ This rule is said to 
be grounded on the ^^ comity of Courts ; '' but, if so, it has not 
been &amed with much regard to logical completeness. . It did 
not|| apply to the old proceedings by writ de. homine rejple^ 
ffiando; that remedial writ could not be superseded by 
any Court ; but, oven where the commitment was by the 
Chancery, it was returnable into the Queen's Bench for the 
purpose of determining the validity of the commitment.' 
Nor does it even now apply to the inferior Courts of Re*» 
cord, when certiorari precedes or accompanies the writ of 
Habeas Corpus. The rule, in fact, exists only in prejudice 
of the remedy by Habeas Corpus, and for the benefit of the 

'Per Gould and Fowls JJ., in Asbby v. White, 14 How. St. Tr. 85S, 

' Proceedings in tbe same case, ibid. 84 1 . 

•* Anonymoua,7 Mod. 9. ; In re Treblecock, 1 Atk. 633. 
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four Superior pourts of Westminster, and perchance those 
of Doctors' Commons ; but in prejudice of no other remedy, 
and for the benefit of no other Courts. I say nothing of 
the two houses of Parliament; they are always excepted from 
every rule by the '' privilege," of which I have already 
spoken. 

If there be anything in this pretended comity, why restrict 
it thus ? On the other hand, if it ought not to apply to suits 
in equity or actions at law, it is inconceivable why it shonid 
be allowed to hamper ** the great remedy of the subject," 
as Lord Denman has termed the writ of Habeas Corpus, 
Any litigions suitor or any knavish lawyer is at liberty to 
vex with Nisi Prius proceedings the Lord Chancellor himself, 
for daring to decide against him. There is not a Judge in 
Westminster Hall whose decisions may not be drawn ad 
aliud exameny if proceeded against by way of writ of summons 
or bill in equity. In such cases the ** comity of Courts " is 
no protection whatever. But on one point they are quite 
safe ; — ^that comity does shield them against one writ, the writ 
of Habeas Corpus. It does deny that one mode of redress 
to the possible victim of their error, their anger, or their 
haste. I need not appeal to the long list of cases which I 
might quote in proof of this assertion. The experience of 
so many professional gentlemen who belong to this Society, 
will supply them with abundant reasons for not thinking the 
picture too strongly drawn.^ 

It is very hard to understand that a Judge and jury are 
better fitted ad aliud examen in these cases, than the whole 
Court in Bank, or even one Judge sitting alone, or that, if Mr* 
Justice Blackstone was right in believing that *^ infinite con- 
fusion and disorder" would be the inevitable consequence of 
allowing the latter to hold conusance of commitments for 
contempt against their fellows^ those awful consequences 

» See Ashby r. White, 14 How. St. Tr. 841—853. ; Hughes v. Porral, 4 
Moore Pr. C. 0.41.; Brass Crosby's case, 3 Wils. 133., S. C. 19 ; How.;St. 
Tr. 1148—9.; In re the Sheriff of Middlesex, 11 Ad. & E. 273.; Im r» 
Diraes, 14 Q. B. 554. ; ExparU Cobbett, 5 Comm. B. 418. ; In re Cobbett, 
14 Mces. & W. 175. ; Dicas ». Lord Brougham, 1 M. & Rob. 309. ; Gosset 
V, Howard, 10 Q. B. 411. 444, 445. ; Christie v. Unwin, 11 Ad. & E, 373. 

* Brass Crosby's case, S Wils. 138. 
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should hftve foiled to flow from the exercise of the like juris- 
dictioD upon such occasions by the former. It is still Iwrder 
to comprehend another reason for this pretended ** comity/' 
much relied on in the leading case on the subject, and fre- 
quently re-stated in later cases by the Courts. ** The 
Court of remedy/' said Lord Chief Justice De Grey', 
*^ must judge by the same rule as the Court which commits. 
Perhaps a contempt in the House of Commons, in the Court 
of Chancery, in this Court, and in the Court of Durham*, 
may be very different Therefore we cannot judge of it, but 
every Court must be sole judge of its own contempts.^ Surely 
that variety is of itself a very great evil, — that vague un- 
certainty as to what may be contempts, and what may not ; 
what are the cases where the liberty of the subject can be 
lawfully invaded, and where not. I wish to speak with all 
respect of the judiciary. But it is impossible to suppose 
that the men who constitute that class are raised above the 
infirmities of their humanity. Orders of commitment for 
contempt of Court are summarily and speedily, and may be 
precipitately, made. But the prospect of their being drawn 
ad aliud exajnen^ might suggest caution and prudence to the 
hottest and haughtiest avenger of the dignity of his own 
tribunaL The pretended comity of Courts, which is now a 
screen for every possible misuse of power, would then make 
way for a real comity, of which an uniform, a defined, and an 
intelligible course of practice, in commitments for contempt, 
would be the necessary and immediate consequence. 

To say, with Mr. Justice Blackstone, and other optimists 
of his school, that '^ confidence may, with perfect safety and 
security, be reposed in the Judges and the Houses of Parlia- 
ment,'' — that they will never abuse this tremendous power, 
— is to contradict the history of our constitution, and to 
defy the lessons which philosophy and observation are daily 
teaching up. It is a power which has been abused, is abused, 
and will be abused, so long as it is allowed to last without 
control. It was natural that Sir William Blackstone, who 

> Brass Crosby's case, 3 Wils. 138. 
* This. Court no longer exists. 
YOL. XXII. M 
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hfid quitted the floor of Parliaaieat for th^ beiiob of tbe 
Comoion Flea8« should entertain a sanguine eatimate of the 
innooence of arbitrary power when wielded by Judgea and 
Members of Parliament For my part^ I prefer to think 
more meanly of human nature, and to agree with tbe opinion 
of the learned editor of the <* State Trials," who has antici^ 
pated my remarks upon this part of my sulgeet in a way 
which leaves me nothing but the taek of placing them before 
you ; — - 

" It seems generally to happen/' says Mr. Howell ^ ^' that 
persons who either possess or lay cli^im to power of any kind, 
are strongly disposed to be of opinion that they may be 
safely intrusted with such power. It is not unreasonable to 
believe that Privy . Councillors of old thought they might 
be safely intrusted with tbe vast power which they so mis- 
chievously and oppressively assumed in the anloient Court of 
Bequests ; that the Council in James I.'s time thought they 
might be safely intrusted with the power to summon before 
them members of the House of Commons, to command them 
to bum the notes, arguments, and collections which they had 
made for preparing themselves to a conference with the Lords 
upon a most momentous constitutional question, and after- 
wards to imprison and otherwise to punish them for no other 
cause but tiiat they had been assigned by the House of 
Commons to be agents in such conference ; that Lord Baeon 
thought he might safely be intrusted with the power, by 
arbitrary injunctions, to protect debtors from payment of 
their just debts ; that Archbishop Laud and his coadjutors 
thought they might safely be intrusted with the arbitrary 
power which they so cruelly exercised in the Courts of Star 
Chamber and High Commission ; that Lord Chief Justice 
Scrc^gs thought he might be safely intrusted with the power 
of prohibiting and suppressing such publications as might 
give him offence; that Chief Justice Kelyng and other 
Judges thought they might safely be intrusted with the 
arbitrary power of fining and imprisoning jurors ; and that 
Jeffries, Crew, Cartwright, Wright, Herbert, and Jenner, 

» In re Thompson, 8 How. St. Tr. SS, n. and Errfitum, in 19 How. St. Tr. 
1 152. n. 
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tboughl they might be safely intrusted with the power which, 
aa *^ ComipiesioDers of Ecclesiastical Affairs," they employed 
for the purpose of subverting the Protestant religion. It is 
sufficiently obyious that the cases in which discretionary un- 
controlled power is most likely to be abused, and in which 
consequently it is most dangerous, are those in n^hich the 
interests or the personal feelings of the party exercising such 
power are concerned. If each of the Houses of Parliament 
and the Courts may ssvfely be intrusted with a discretionary 
HuoontroUed power of imprisonment, for whatever it may 
please them respectively to adjudge to be a contempt towards 
themselves, in most of which cases their personal feelings at 
least will be concerned, it may not perhaps be found very 
easy to show why they might not, it fortiori, be still more 
safely intrusted with the like discretionary, uncontrolled 
power of imprisonment in other cases, in which their interests 
and their feelings are not concerned. If, as Mr. Hargrave^ 
very fombly states it, the doctrine of contempt is thus wide, 
— if the House of Lords or Commons, or the Court of 
Chancery, or any of the great Courts of Westminster Hall, 
may construe what they please into contempts, and may, 
under that denomination, without trial by jury, convict all 
persons of crime, and have also an indefinite power of punish- 
ing by fine and . imprisonment, — and if all this, when done, 
be thus unappealable and thus unexaminable, what is there 
but their own wisdom and moderation, and the danger of 
abusing so arbitrary a power, to prevent the House of Lords, 
or the House of Commons, or any Court of Westminster 
Hall, under shelter of the law of contempts, from practising 
all the monstrous tyranny which first disgraced and at- 
length overwhelmed the Star Chamber?" 

4. Under the old writ de homine replegiando, the sheriff, 
if unable to replevy the man by reason of removal into an- 
other custody, made his return of elongatus est to the re- 
plegiare, and straightway went forth the writ of Capias in 
Withernamy for taking the offender in reprisal, and holding 
him without bail or mainprise or pardon from the King, 

* I. Jurid. Arg., and Coll. \C, 
M 2 
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until that he produced the man, or obtained a verdict to the 
contrary of the return flo made bj the sheriff^ Under the 
law of Habeas Corpus, there is no provision whatever to 
meet the case of such an *' doignement " before service of 
the writ The parties to whom it is directed may have sur- 
reptitiously removed their captive into other hands. But if 
they return, as was done in Wilkes's case '5 ^* that, at the time 
of the coming of this writ to us, the within-named J. W. was 
not, nor at any time since hath been, in our custody, or in the 
custody of either of us," the authority of old precedents* 
concurs with that of modem decisions ^ to make it more than 
probable that the return would be held sufficient in West- 
minster Hall, and the complainant referred perhaps to his 
remedy by another Habeas, or to his remedy by action, or 
to his remedy by indictment. The modern law, as laid 
down by Lord Cottenham, C, with respect to the action of 
the writ, whether at Common Law, or under the 56 Geo. 3, 
c. 100. upon the proceedings of an alleged wrongdoer, points 
out so clearly this facility of evasion, that it really is very 
t doubtful whether it will ever again be resorted to, and con- 
sequently Habeas Corpus must henceforth, except in the 
particular criminal cases specified by the 31 Car. 2. c 2., be 
considered as obsolete. 

To a writ of Habeas Corpus sued by a father for the re- 
covery of his infant children, against their mother and the 
trustee of her marriage settlement, who was also her brother, 
and through whom she received her income; the trustee 
simply made return (the mother and children being in con- 
cealment) that the children were not in his custody ; but, by 
an answering affidavit subsequently filed, stated *Hhat he 
was ready to i*eveal the place of concealment, if the Court 
should require it, but that, otherwise, he declined to do so.** 
The Lord Chancellor's remarks on this state of facts are 



1 Dv'signy's case, M. 34 Car. II. Sir Thomas Raymond's Reports, pp. 
474—5. & C. 2 Show. 221. 

* 2 Wils. Rep. 150., 19 Uov. Sr. Tr.9Sd. 

* Morris's case^ 19 Hov. St Tr. 9S4.; Holmes's case, JbidLi Wilkes's case, 

r, 

h rt Spenoe, 8 Phill. C. C. 853. See Rex v. Wintoo, 5 T. R. 89» 
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important, as showing the marked distinction between the 
effect of the old remedy, de homine replegiandoy in such cases^ 
and the modern one of Habeas Corptis^ " The Court cannot 
order him to use indirect means of doing what he is unable 
to do directly. As to compelling him to disclose the place 
of their concealment, he is a mere witness as to that. I 
COULB exercise the jurisdiction of the Court over him, if hb 

HAD THE CHILDREN IN HIS CUSTODY. But I CANNOT put 

it in force against parties to compel them to disclose facts 
of which they are mere witnesses.'* If the facts of the case 
had been admissible by way either of traverse or of plea to 
the return, the position of the trustee would have been that 
of defendant, not witness. The decision of the Lord Chan« 
cellor was the legitimate consequence of the old dogmas 
which determined the sufficiency and conclusiveness of the 
return so made to the Court. 

Therefore I do not presume to doubt that the opinion of 
Lord Cottenham was most sound. On the contrary, I see 
in it one of the strongest arguments to show the necessity of 
l^islation. It is curious, that the silent course of judicial 
interpretation should have thus at length brought, once more, 
into possibility those very encroachments upon personal 
liberty, which, more than two centuries ago, the Commons of 
England thought it their duty to denounce to the notice of 
a Stuart sovereign, and against which the royal indorsement 
on their Petition of Bight is vulgarly supposed a sufficient 
bulwark. 

** The party," it was urged at the conference for the 
Commons ^ ^^may be imprisoned a long time before he 
shall come to be delivered by the law. The place of his 
imprisonment may be in the furthest part of this kingdom, 
and the Judges always make the return of the Ha^beas 
Corpus answerable to the distance from Westminster. The 
party may be thus imprisoned during his life, and yet there 
shall be no cause ever shown. A man may be committed 
to the furthest part of the kingdom westward. He obtains 

, ^ Inn Spenoe, ubi mprth 

* Proceedings in Parliament relating to the liberty of the subject, 3 Car. I. 
1628.5 3 How. Sta. Tr, 184. 

M 3 
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an Habeas Corpus. Before the gaoler receives the Habeas 
Corpus^ or before he returns it, the prisoner is removed by 
warrant from that prison to another, — it may be the 
furthest northern part of the renlm. The first gaoler returns 
the special matter, which will be sufficient to free himself. 
And in like manner the prisoner may be translated from one 
prison to another, and his whole life shall be a peregrination 
or wayfaring from one part to another, and he shall never 
know the cause, nor be able to complain of any, who cannot 
defend their actions by this bill." * 

The Commons had in contemplation, no doubt, the illegal 
imprisonment of the king's subjects in the king's prisons 
when they penned their bold remonstrance; but the ille- 
gality of the restraint is not the less surely, in that the place 
is no lawful prison, and the keeper of it no lawful officer. 
Illegality of restraint was what they struck at ; and it is 
hard to reconcile the law, as laid down (and most correctly 
laid down) by Lord Cottenham, with the spirit of the 
constitution or the letter of the Petition of Right. I say 
nothing of the changes of custody perpetrated, in Wilkes's 
case by the Crown, and in the case of the Aylesbury pe- 
titioners by the House of Commons, in evasion of ** the great 
remedy" of Habeas Corpus, iand in flagrant Violation of 
Statute Law, Common Law, and natural right. A jury of 
Englishmen avenged the constitution upon Lord Halifax, the 
minister who authorised the one encroachment; and the 
other is covered by the inscrutable and incomprehensible 
law and privilege of Parliament* 

6. There remains but one point more to be noticed. It 
is the want of a writ of error in Habeas Corpus. It 
appears to have been the opinion of the present Lord Chief 
Justice of the Common Pleas, when Attomey-Gteneral •, 
that such a writ was maintainable. I am not awat^ of any 
authority for the proposition, since the proceedings in Paiv 

> i. A by the Petition of Right as amended by the Lotda* That amendment 
was accordingly struek out. 

* Inrt Wilkes^ 19 Hov. St Tr. 981—3. ; WiHtes v. Lord Halilhx, AtdL 
1406^17. \ Aahby «. Wbite^ 14 How. St. IV. 80O_10.» S49— 73. 

* See the argument of Sir J. Jerris, A. G., /a rt Dimca» 14 Q. & 554^ 
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liament in the case of the Aylesbury petitionerB. In that 
case Lord Chief Justice Holt \ in order to enable the 
petitioners to get their writ of error in Parliament, directed ' 
thaty instead of indorsing •* Remittuntur '* upon the writ 
itself, in the usual way, there should be a judgment roll 
made up of record ; and he even went so far as to settle the 
form. Moreover, neither the Chief Justice nor the House 
of Lords ventured to contradict the doctrine of the Commons 
that a writ of error would not lie in Habeas Corpus. 
They merely said that the question would properly arise 
when the writ of error was issued; and that, however 
fruitless it might be, the petitioners were entitled to it, " not 
of grace but of right." The writ of error never was issued, 
the contest bring ended by the sudden prorogation of Paiv 
liament. But for the contrary doctrine — that no such 
writ will lie — there is the express authority of a case 
reported by Lord Coke. It wtw there resolved, he says, by 
the Judges S that no issue or demurrer could be joined upon 
the return, nor any writ of error lie upon thdr award. 
The universal practice of after times has been in full con- 
currence with that resolution. 

I cannot but think that the very important subject of these 
desultory observations deserves the attention of this Society; 
I conclude with recapitulating my suggestions of the points 
in which the law of Habeas Corpus stands most in need of 
amendment: — 

1. To the issuing or prosecution of writs of Habeas Cor** 
pus, the consent of the detained person ought not to be re-* 
quisite. 

2. Costs ought to be awarded. 

3. The Common Law and statutory writs of Habeas Cor- 
pus ought to stand on precisely the same footing with respect 
to their operation. 

4.. Traverse to the return ought to be competent in every 

» Ashby V. White, 14 How. St. Tr. 806. 828—9. 8S6— 8. 848. BBl^f. 
869^71. 878—9* 
* Cm» 9i ih« Citj of Loadon, 8 Rep., lb. 188. 
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case ; demurrer and plea in CTecy case, except that of im- 
pruonment under sentence of a Criminal Court for some 
offence, not being contempt of such Court. 

5. Discovery ought to be ordered, in case of the place of 
custody, or the name of the person who has such custody, 
being concealed by the person making the return. 

6. The Court of remedy ought to be charged, upon the 
matter arising, to examine into the validity and regularity of 
commitments, whether for contempts or other offences, and 
by whatever jurisdiction authorised, and to discharge, or let 
to bail, or remand, according to the circumstances of each 
case, the parties committed. 

7. Writ of error ought to issue, not as of course, but as 
of righty and upon fiat of the Attomey-GeneraL 
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A Paper read at a General Meeting of the Society, April 16. 
1866, by David Poweb, Esq., Recorder of Ipswich. 

At the last annual meeting of the Law Amendment Society, 
one of the resolutions, which at the present time it was con- 
sidered desirable that the friends of Law Befbrm should direct 
their special attention to, was the following : — ** The amend- 
inent of the Acts of the last session of Parliament relating to 
Juvenile Beformatories." I propose in the present paper to 
point out some of the particulars in .respect to which the 
present law with respect to reformatories ought forthwith to 
be amended. 

The General Act relating to reformatories, 17 & 18 Vict. 
0. 86., after reciting that reformatory schools for the better 
training of juvenile offenders have been and may be esta- 
blished by voluntary contributions in various parts of Great 
Britain, and that it is expedient that more extensive use 
should be made of such institutions, enacts, that upon appli* 
cation made by any of such voluntary institutions, it shall be 
inspected by one of the inspectors of prisons, who shall report 
upon its conditions and regulations ; and, if certified by the 
Secretary of State for the Home Department to be useful 
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and efficient for its purpose^ it shall be held to be a reform- 
atory school under the provisions of the Act. The following 
is an analysis of its subsequent provisions : — 

1. Any person under the age of sixteen convicted of any 
criminal offence by or before any Courts in addition to the 
sentence passed as a punishment for his offence^ may be 
directed by the Court to be sent to a reformatory school^ to 
be named in the direction, the managers of which shall be 
willing to receive him, to be there detained for a period not 
less than two years, and not exceeding five. 

2. That no one shall be so sent unkss tlie sentence passed as 
a punishment shall be one of imprisonment for fourteen days at 
the least. 

3. Power is given to the Treasury to defray either the 
whole or a part of the cost of maintenance of such juvenile 
offender in the reformatory schooL 

4. The Court by which any juvenile offender is ordered to 
be sent to a reformatory school shall charge the parent or 
step-parent, if of sufficient ability to bear the same, with a 
sum not exceeding 5s. per week towards the maintenance and 
support of such juvenile offender while remaining in such re- 
formatory school ; such payment to be in relief of the charges 
on the Treasury in all cases where the Treasury have under- 
taken to defray the whole or any portion of the maintenance, 
and in all other cases to the directors or managers of the 
reformatory schooL 

5. Such parent or step-parent is liable to conviction before 
two justices for refusing to make such payment ; to distress 
and sale of his goods; and, in the event of no sufficient 
distress being had, to be committed to prison. 

Such are the provisions of the General Act: but the 
county of Middlesex, which furnishes one-third of the entire 
number of criminal children annually convicted, has a sepa- 
rate Act. By this statute the age of the children is restricted 
to those under fourteen ; the reformatories to be established 
under it are authorised to be built and maintained out of the 
county rates ; their management is entrusted to the county 
magistracy, subject to inspection on the part of the Govern- 
ment ; powers similar to those provided for by the General 
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Act are given^ to compel the parents to coutribute to the 
mainteoance of the child ; and the youthful offender id to be 
sent at once by the Court before which he is convicted to the 
reformatory. 

It is at once apparent that great differences exist between 
the two statutes^ and that practically one-third of the criminal 
children in this country will soon be living under one kind of 
law 5 the other two-thirds under another. If a child of the 
tenderest years commits a breach of the criminal laW beyond 
the Middlesex district^ he cannot be sent to a reformatory 
school unless he first undergoes an imprisonment in gaol of a 
fortnight's duration ; if he commit it within the Middlesex 
district^ he will be cared for at once, and without being 
marked by the prison-brand. If the offender be between 
fourteett and sixteen years of age, and the offence be com- 
mitted in Middlesex, he cannot be sent to the county re- 
formatory ; without that county, he is still regarded as a 
youth, and is eligible for a reformatory school. 

These uncertainties and diversities in the law are great evils 
in themselves ; and it seems almost ludicrous for this country 
to be putting itself forwal-d, as it now proposes to do, iu a 
movement which has for ife object the assimilation of the 
mercantile law in all countries, when upon such a compara- 
tively simple matter as the treatment of criminal obildreii, we 
cannot agree tipon one uniform measure for the whole of 
England. Let us see whether some greater degree of uni- 
formity in this respect cannot be arrived at, and some 
amendments which would make both Acts work better be 
suggested. 

With respect to the age of the youthfbl offender, it might 
have been more prudent, perhaps, if the 17 & 18 Vict. C 86: 
had at first dealt with children under fourteen instead of 
under sixteen years of age; but) since the latter has been 
adopted, it would be well for the Middlesex Act to be 
amended in this respect, and the age raised from fourteen to 
sixteen years. 

The next important diversity between the tiro A6ts is all 
in favour of the Middlesex statute. Those who interested 
themselves in carrying that measure through Parliament 
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were juttly anitiooB to save a child^ if poBsible, from the 
GOtitaininatioii of a gaol ; and^ therefore^ took care to proride^ 
as is the law in the United States^ that the child should be 
committed at once to the reformatory. But into the General 
Act, whilst the Bill was in the House of Commons, a pro« 
vision was introduced, not only compelling the Court to pass 
a sentence of imprisonment in gaol upon the child for him to 
suffer before he could be sent to the reformatory, but a mini* 
mum of fourteen days was fixed as the term of such imprison- 
ment. This provision is a disgrace to the Statute-book. The 
magistrates of the West Biding of Yorkshire, at the last Easter 
Quarter Sessions, petitioned for its repeal ; it is understood 
that it was much condemned in the House of Lords, who 
would have struck it out, had they not feared that to do so 
at that liate period of the Session would have jeopardised the 
BUI itself, and that no one lamented its introduction more 
than the author of the Bill : the sooner, therefore, that it is 
repealed the better. It is presumed that it owes its intro- 
duction to the vindictive-punishment party, who could not 
rest satisfied without compelling every convicted child, — no 
matter- how young or liow destitute ; no matter under what 
circumstances of mitigation the breach of the law might be 
committed ; no matter what amount of evil training or want 
of any training the child might have suffered under pre- 
viously, — to expiate his crime in prison. Those conversant 
with Courts of Justice are aware how often it happens, that 
the Court is anxious to epare the child the stigma of being 
s^it to gaol, whilst it feels how essential it is to the child^s 
future^ and for the protection of society also (for let not that 
be lost sight of), that at last he should be subjected to the 
influence of good and effective training ; yet under the present 
law the Court, unless sitting in and for the county of Mid- 
dlesex, would be unable to effect this double object. 

The provisions with respect to mulcting parents for the 
costs of the child's maintenance in prison are inoperative. 
There is no one whose business or interest it is to obtain or 
enforce the order upon the parent. What is wanted is a 
provision requiring the Court in all cases to make the order 
for msantenanee upon the overseers of the parish in which 
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the offender was resident at the time the offence was com* 
mitted (say for the six months previous)^ leaving it to such 
overseers to enforce the order against the parent where one 
has been made. At present there are reformatories certified 
under the Act at Saltley> near Birmingham, Stoke, Kings- 
wood, near Bristol, and Hardwicke, near Gloucester ; and, in 
a state of more or less forwardness, others are in process of 
erection in Liverpool, Leicester, Hull, and Worcester, and 
for Devonshire, Cumberland, the West Biding, Hampshire, 
Sussex, Denbighshire, Bedfordshire, Northamptonshire, and 
Cheshire ; and other towns and counties will doubtless follow 
the example thus set them. The establishment of these re- 
formatories will of course cause a considerable increase in the 
number of children sent to them. Former experience has 
shown that voluntary contributions are insufficient to main- 
tain such institutions efficiently for any long period, however 
much the zeal of their founders may in the first instance do 
so. Some payments in aid, therefore, must be made; but 
already it is understood the Government complain of the 
amount at present contributed by them, and further diffi- 
culty may be anticipated when the number of children sent 
to reformatories becomes much larger. . Besides, as was in- 
sisted on in the last Report of the Law Amendment Society 
upon this subject, it is for many reasons expedient that the 
burden of maintenance should fall upon the locality to which 
the child belongs, rather than upon the country at large. 
Should the law continue as at present, there would be every 
inducement on the part of the parish, instead of educating 
the children belonging to it so as to prevent their becoming 
criminal, to allow them to become so ; for it might be argued 
that the child, when convicted, would be sent to a reforma- 
tory, to be there trained at the expense of others : and it 
may be anticipated also that individuals will come for- 
ward more frequently than is the case now, to prosecute 
children when this double consequence would follow a con- 
yiction, that the child would be taken care of, and at the 
charge of others than the parish to which the prosecutor and 
the child belong. Let, therefore, the parish be always made 
to pay ; leaving it to them to enforce the order wheil made 
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against the parents. If the child cannot be considered as 
resident anywhere, the payment in aid should then be made 
as now by the Treasury, out of the Consolidated Fund. 

Lastly, it would be highly desirable that counties and 
boroughs were empowered to establish and maintain reforma- 
tories out of the rates, in the manner provided for by the 
Middlesex Act No good reason can be suggested why what 
has been thought advisable for the metropolitan county, should 
not be extended to other counties and boroughs the inhabit* 
ants of which may desire it ; and were such power given, now^ 
that public opinion is in favour of such institutions, their 
establishment in every county and borough within the king* 
dom would speedily take place. 

Before concluding this paper, I am desirous of calling the 
attention of the Society to the state of the reformatory ques- 
tion in Scotland. The General Act I have referred to is ap- 
plicable to Scotland as well as to England, but besides that» 
an Act was likewise passed for Scotland only (17 & 18 Vict, 
c 74.), dealing with vagrant children. This, known as Dun* 
lop's Act, was hailed as a great boon to Scotland. It passed 
at the time it was most needed, for a new reading of the 
Scotch Poor Law Act (8 & 9 Vict, c 73.), and the more 
stringent application of the poor-house test, had enabled paro* 
chial boards greatly to reduce the number of paupers; although 
at the same time & great increase of vagrancy appeared. It 
happened thus ; some sheriffs (to whom, under sect 73. of 
the Poor Law Act, the power of determining the question of 
the right to relief is given) decided that an able-bodied woman, 
whether deserted wife, widow, or unmarried woman, with 
only one child depending on her for support, was not entitled 
to parochial relief. It was next decided that the offer of the 
poorhouse to the mother of two or more children, was a legal 
answer to her application for relief, and that if she did not 
accept it, she and her children could be excluded from paro- 
chial aid. Numbers declined to enter the. poorhouse, and 
were deprived of parochial support. But mark the result 
From 1850 to 1854 the number of female vagrants was 
doubled, and the number of juvenile vagrants increased five* 
fold. 
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Now it w«8 thought that Dunlop's Act would remedy, to 
aome extent, this evU. Although the mqther Qould not be 
compelled to enter the poorbouse, nor punished for va^mnoy, 
tbii Aol provides that any young person under fourteen years 
of age found begging, and having no visible means of sub* 
aktenoe, may be taken before a magbtrate, who is authorised 
to take caution for his good behaviour, or to send him to a 
reformatory or industrial school at the expense of the parent 
or the parish. By this means it was thought that children 
would be protected from the evil consequences resulting from 
the improper conduct of a parent, or the if\judicious adminis-* 
tration of the Poor Law. 

The managers of the industrial sdiools lost no time in 
transmitting their rules to the Lord Advocate for his ap- 
proval. But here an unexpected diflSculty occurred. With 
only one or two exceptions, the industrial schools of Scotland 
make no provision for retaining the children during the night, 
and the Lord Advocate appears to interpret the Act as if all 
the children sent by the magistrate required to be cared for 
by night as well as by day, and he has not approved, there- 
fore, of the rules of any school which does not provide night 
accommodation. Without such approval the school Is not an 
industrial school within the meaning of the Act, and vagrant 
children cannot be committed to it. Dunlop's Act, therefore, 
has become almost a dead letter ; and meanwhile not only 
has juvenile vagrancy, as has been already stated, increased, 
hut juvenile delinquency also, even to a greater extent than 
was expected. In 1850, the children under twelve years of 
age committed to the prisons of Aberdeen^ were eight; in 1854 
they amounted to forty-nine t 

It is obvious that what is wanted here is an explanatory 
Act, giving the meaning to the 17 & 18 Vict. c. 74,, which ijs 
author intended, namely, that the industrial schools mentioned 
in it, are the day schools whose operations have been attended 
with such happy results in Aberdeen and other large tov^na 
in Scotland ; and, as has been suggested by Sheriff Watson, 
to whom I am much indebted for the information he hati 
given me upon this subject, power might be given to ma- 
nagers of industrial schools to find suitable lodging for oeg- 
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Icotad ohUdren. But the manager of the Soottiah ichools 
will not undertake the responsibilttj of oaring for all children 
sent by the magiitratCi by night as well aa by day* 

I know uo sadder, yet clearer instance of what the causes 
of juvenile crime are, than what has been experienced in 
AbiMeen during the last few years. May both Scotland 
and Sjngland profit by it. 



No. V. — The Statute op Fbaubs. 

Read at a General Meeting of the Society, April 16. 1855, by 
6, W. Hasthtos, Esq., and ordered to be printed. 

The 17th section of the 3rd chapter of the 29th Charles IL, 
which enacts that 



I '* No contract for the sale of any goods, wares^ or merchandises 

for the price of }0L or upwards shall be good, except the buyer 
shall accept part of the goods so sold, and actually receive the 
same ; or give something in earnest to bind the bargain, or in 
part payment ; or that some note or memorandum in writing of 
the said bargain be made and signed by the parties to be charged 
by such contracts, or their agent thereunto lawfully authorized ; " 

and the 7th section of the 14tb chapter of the 9th George lY.y 
providing that the aboye*quoted section 

•* Shall extend to all contracts for the sale of goods of the value 
of lO/l sterling and upwards, notwithstanding, the goods may be 
intended to be delivered at some fainre time, or may not, at the 
time of such contract, be actually made, procured, or provided, or 
fit or ready for delivery, .or some act may be requisite for the 
making or completing thereof, or rendering the same fit fpr 
delivery ; " 

form, in regard to the question, whether it would be politic 
to repeal them or not> the subject ef the following Paper ; — 
In debating this point, which is a not unimportant portion 
of that wide and weighty project, the assimilation of the 
Commercial Laws of the United Kingdom, I have divided 
the remarks that have suggested themselves to me into the 
foUowinor heads : — 
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1. The consequences^ l^al and commercial, that have fot* 
lowed these enactment49. 

2. The objections that may be made to their repeal. 

3. The considerations that maj be urged in reply, 

L One of our greatest lawyers has left it on record, that 
no alteration has eyer been made by statute in the principles 
of our Common Law without the mischief; sooner or later, be- 
coming apparent. This is no mei'e pedantic dogma of a 
lawyer, but a philosophical truth, founded on some simple 
considerations. Common Law, in its pure and proper form, 
is the principles of common sense and morality applied, as 
occasion may arise, to the multitudinous and ever-varying 
circumstances of human intercourse. The genius of its pre- 
cepts lies in their elasticity ; its ruling characteristic is an 
abhorrence of all unnecessary restriction. Statute Law, on 
the contrary, to say nothing of its being too often the de- 
formed offspring of ignorance, prejudice, or wrong, is in its 
nature harsh, unbending, and eminently unpracticaL It 
lays down a precise rule, which may be just to-day and un- 
just to-morrow, but which is to be enforced to-morrow as 
strictly as to-day. It makes an abstract regulation, and 
leaves the details to be settled at the cost of suitors for cen- 
turies. Thus, in the instance now under consideration. 
Common Law said that men should buy and sell as they liked, 
and left the form of the contract to be chosen by the parties 
thereto. Statute Law stepped in, and made an arbitrary 
rule, that no sales above a certain value should be good un- 
less the agreement were put into writing, or unless there 
were a part payment, acceptance, or an earnest given. And 
the litigation, loss, and uncertainty that have ensued from 
adding a fresh element to the disputes sure to arise constantly 
from the clashing interests of buying and selling millions, 
may be found written in every volume of Law Reports, and 
summed up in every merchant's ledger. Lord Nottingham 
used to eay that every line of the Statute of Frauds was 
worth a subsidy ; but a modem writer was probably nearer 
the mark when he observed, that every line of it had cost a 
subsidy ; so protracted and ruinous has been the litigation 
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arismg from an interference with the natural freedom of 
ordinary commercial intercourse. 

It w6uld be out of place^ in this short Paper, to enter 
into all the technical points on which our Courts have been 
obliged to adjudicate in administering the 17th section of 
the Statute of Frauds.' But it may be mentioned that our 
Courts have drawn a difference between the word bargain 
used in this section, and the word agreement used in the 
fourth of the same Act.^ It has been necessary to decide 
that the names of both parties to the contract must appear 
in the memorandum, though the actual signature of the party 
charged alone is requisite ' ; and also that the price must be 
in the writing, if any have been agreed upon.* Several 
documents may be rei d together to make up the contractj 
provided they be suLi».*ently connected among themselves 
without the aid of parol evidence^; an ijidulgence which 
appears somewhat opposed to the spirit and intention of the 
section, and which has probably been allowed to mitigate its 
obvious hardship. Of much the same nature, though a still 
greater relaxation of the statute, was the decision that ac-*' 
ceptance of a part of one class of goods, where several classes 
are contracted for together, is an acceptance of the whole, 
even though a portion pf the goods are as yet unmade.^ On 
the other hand, in the sale of goods in distinct lots, as at 
auction, the sale of each lot is considered as a separate con^* 
tract, and no acceptance of one lot will bind a purchaser as 
to another.^ But the principle ruling such decisions as 
these; viz., that the contract must be entire in order to 
make the part acceptance valid, is obviously dependent, in 
its application, on such varying drctunstances, such subtle 

* Here» and elsewhere to the end of the Fkper, it has not been thought new 
eessary to mention the 7th section of the- 9tbi Geo.. 4. eap. 14«,. which' will be^ 
understood to be included* 

> Egerton v. Mathews, 6 East, 307 w 

* Champion v. Plummer, 1 N. R. 252. 

« Elmore «. Kingscote, 5 B. & C: 583. ; Hbadley v. IVl'Laine, 10' Bine;:' 
482. 

* Saunderson p. Jackson, 2 B. & P. 23i3. ; Jackson v, Lowe, 1 Bing. 9. 
' Scott V. Eastern Counties Bailway Company, 12 M. & W. 33. 

^ Roots 0. Lord Dormer, 4 B. & Ad. 77. 
VOL. XXIL N 
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distinotionSj that a hundred cases might not, and probably 
would not, suffice to eliminate any rule, to any great extent 
practically useful to the public To this it may be added^ 
that in the general question of acceptance and deliveryi apart 
from the particular point of part acceptance above touched 
on« a whole host of judgments, origin^kting in disputes con- 
cerning the words of this section, bear testimony to the 
intricacies in which' restrictive legislation has inyolved our 
merchants, and to the persevering industry which our Judges 
«an bring to bear on the Sutute<*book. 

It is apparent* from what has been said, that tbe enactment 
under consideration has laid a heavy tax on that portion of 
the public who have had to enforce by law the fulfilment of 
contracts made with them. But a much greater injustioOi 
though a less obvious and appreciable one, has been done to 
those who have been prevented by the 3tri]3gency of the 
section from compelling the performance of obligations justly 
due to them. If a seller, either trusting to the honesty of 
his customer, or from any other cause* has neglected to 
comply with the directions of the statute^ he is absolutely 
without remedy in case of a breach of the contract. Those 
who defend the present state of the law, on the ground that 
it prevents the prosecution of uiyust claims, should, at least, 
remember the dishonest evasions of just clajuoos which are 
countenanced and supported by it How many thousands 
of contracts have been shamelessly broken through, how 
many justifiable actions have been necessarily abandone4» 
because the technical regulations of a statute, based on con* 
siderations utterly apart from the broad law of reciprocal 
obligation, had been overlooked or • disregarded I Surely, 
if the aim of our Law of Contract, and the business of the 
Courts which administer that law> be to enforce just claims, 
to defeat dishonest evasiooM, to make morality and upright* 
ness the standard by which disputing parties shall be judged, 
no superfluous obstacle should be placed in the way of the 
iiyured suitor when endeavouring to approach the tribunal. 
To these evils of excessive litigation, uncertainty of the law, 
and denial of justice, it may be added that the existence of 
this section of the Statute of Frauds is one of the obsiacleain 
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the way of that assimilation of our mercantile laws with those 
of Scotland which would be one of the greatest practical im- 
proTements poesible in our commercial system. 

II. The Objections' that may be urged to the Repeal -*- It 
certainly must always lie on the supporters of an artificial 
restriction to show that the balance of good is to be found in 
its retention. Ko doubt there may be some eyil and incon* 
venience in etery system, whether natural or artificial ; but 
experience confirms philosophy, in the belief that pritnd facie 
the evil and inconvenience found in a natural system will 
bear a less proportion to the accompanying good than those 
found in an artificial one. Now, it is incontestable that in 
this case the natural plan is to leave the parties to a bargain 
to make it in whatever way they may choose. It is equally 
incontestable that there are certain advantages arising from 
this natural plan ; and those who think that the law should 
prescribe the precise way in which the bai'gain shall be made 
are bound to show that the advantages accruing from the re-^ 
striction are greater than those accruing from the natural 
liberty. Now the main reason given for the maintenance of 
this section of the statute is of course the one alleged for its 
enactment ; the supposed necessity, namely, for the preven- 
tion of fraudulent practices and the temptation to perjury 
arising from the indiscriminate admission of verbal evidence. 
In other words, it was thought advisable to do away with 
one means of arriving at truth, because that means might be 
occasionally made the instrument of falsehood, a policy similar 
to that which formerly disallowed the testimony of any person 
interested in the snit. But another reason is sometimes 
alleged in favour of the section : that a written agreement is 
the best evidence of the contract ; and that as a matter of 
convenience for the parties, irrespective of the question of 
frand and perjury, it is desirable to prohibit mere verbal 
bargains. 

III. In reply to these reasons, the following considerations 
may be urged : — 

Even admitting that the existence of the present law 
places some check on the prosecution of nnjust claims, and 
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on the temptation to perjury, we have to balance against this 
advantage, as before alluded to, the disadvantage of frequently 
erecting a barrier in the path of the honest litigant. It is 
useless to say that the habit of reducing a bargain into writ- 
ing has become, under the operation of the statute, so com- 
mon as practically to do away with all hardship ; for it can 
be easily shown that this is not the fact. A large class of 
mercantile transactions, as will presently be mentioned, are 
carried on in habitual disregard of the enactment. But is it 
so certain that any appreciable benefit, in the way of pre- 
venting fraud and peijury, is produced by this law ? Is there 
any valid ground for asserting that dishonest claims are more 
frequently made in respect of sums under lOL than in respect 
of those above that amount? Yet, unless this be so, it is 
hard to see on what basis the argument alluded to can stand. 
It is impossible to assert that the temptation in regard to the 
larger sum is greater than in regard to the less, because the 
temptation would depend more on the situation and resources 
of the party subjected to it than on any pecuniary standard. 
The gain of five pounds is a much greater object to a man 
earning ten shillings a week than is the gain of fifty pounds 
to a prosperous tradesman. If then there is no ground for 
alleging that a new Statute of Frauds is needed to prevent 
fraud and perjury in our County Courts in matters under the 
value of 10/., why should it be supposed that the continuance 
of the 17th section of the present statute is necessary to pre- 
vent those crimes in matters of a higher amount? 

But a still stronger doubt is thrown on the necessity for 
this enactment when we consider the laws prevailing in other 
countries. The inhabitants of England are not, it may be 
fairly presumed, more addicted to fraud and perjury than 
those of Scotland, France, Holland, and other kingdoms. 
Yet verbal evidence in all matters of contract is freely ad- 
mitted among these nations. Tiie Eoman system of juris- 
prudence, singularly minute in its details on this branch of 
law, contains no restrictive regulation of the kind under dis- 
cussion; the contract of emptio venditio was made as mutual 
convenience dictated to those engaged in it^ and redress was 
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open to the injured party. It is incredible that England can 
be the only country where such a restriction is requisite, if it 
be requisite at all; and it would be equally wonderful if. 
every other country had to this hour neglected a precaution 
really necessary for the safety of commercial transactions. 

But this prohibition of verbal testimony in so many ac- 
tions on contract is in perfect unison with the rules of judicial 
evidence so long observed, but now happily nearly extinct, in 
our Courts of Justice. The attainment of truth was nq 
doubt at all times the declared object of our tribunals, but 
the object was only to be achieved in a certain technical and 
pedantic way. Truth was not treated as a hardy plant 
flourishing best in the natural soil of open testimony, and 
when laid bare to the searching winds of untrammelled inves- 
tigation, but as an exotic only capable of existing in an arti- 
ficial atmosphere of precedent, diligently fenced round from 
the rough contact of too decisive facts. And after the same 
fashion it has been thought needful to instruct merchants by 
statute law how they can best recollect a bargain, and to 
guard the frailty of witnesses to a contract by prohibiting 
them from bearing testimony to it at all. If, then, we have 
found it expedient to abolish one portion of this restrictive 
Bystem of judicial evidence, — ^if we have done well to admit 
plaintiff and defendant to the witness-box, — surely there is 
no need any longer to compel the reduction of a contract into 
writing for fear an unjust claim should occasionally be sup- 
ported by the verbal evidence of an unprincipled suitor. 

In respect to the question of the convenience of a written 
agreement for the parties to the contract, this may be safely 
left in every case to the parties themselves. Self-interest is 
in all matters, but more especially in matters of bargain and 
sale, a sufficient guarantee for the best arrangements possible 
being made in each particular case. Wherever it is desirable 
that a written agreement should be made, whenever either 
party doubts of the other, a memorandum will be sure to be 
taken down, ond the signature of the party charged will be 
3ure to attest its validity. On the other hand, numbers of 
jbargains will conJ;in]ii9lly be struck by word of mouth alone, 
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bocausd the cotiveniwoe and custom of trada contmuaUjr re- 
quire them to be so ; but it may be doubted whether their 
number would be Very much inorewed by the repeal of th& 
17 th section. There are two large cla^ees of mercantile 
transactions which may aenre to illustrate this remark. In 
.transactions between wholesale and retail dealers^ the section 
is nearly inoperative, it not being the general custom for the 
orders given to the traveller to be signed by the parties giving 
them. The wholesale dealers find, as a broad rule, that they 
have a suflficient safeguard in the good faith of their retail 
customer, whose policy it is to keep to his engagements ; but 
they occasionally suffer from the prohibition of the statute 
in being compelled to forego an action for the want of a 
. written agreement On the other hand, in transactions be- 
tween merchants and merchants, the requirements of the 
section are generally complied with, because the bargain is 
made by m^ans of a broker. It is the interest of a broker 
that there should be a memorandum duly signed^ b^auae he 
is employed by both parties, and he does not wish any mia- 
understanding to arise between his customers ; so that if the 
^Statute of Frauds were repealed to^morrows written agree- 
ments would be employed just as frequently in this latter 
very numerous cla^s of contrfi^^ts. Iq short, wherever verbal 
bargains are found to be prejudicial to the public oonveni- 
,«nce, there the public will, in the long ruuj enforce memo- 
^randums; and this spontaneous customary regulation is sure 
to be more just and satisfactory than any arbitrary enact- 
ment, because it will be more suited to the varying require- 
^ ments of each <dianging day. 

There ia one argument, if it is to be termed such^ that may 
probably be used in defence of the n^inteoance of tJie 17t|i 
section of the statute^ as it may be in defeuee of way other 
^xiating law. It may be aaid that we ought to mat^ no iu- 
* novation on the maxims of antiquity, nor presume to ques- 
tion the wisdom of the ancestors who laid them down, lu 
this case, however^ as in many others wiiere the pli^a of an- 
tiquity has been vehemently *rg^, it must be ab^rv^d timt 
antiquity bappena tp b^ tb<l other way- Our Ooi»m^ Law, 
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which in matter of contract is drawn chiefly from the Bofnan 
system, places no impediment in the way of verbal evidence 
to a bargain* The enactment which prescribes the necessity 
for a written agreement is a modern innovation, and must 
rest on its own merits for its defence* Nor does the period 
at which the Statute of Frauds saw the light aiFord any 
weighty argument in favour of the discernment which begot, 
or the policy which matured it. The age of Charles II. was 
an age of artificial restriction, monopoly, and prohibition in 
our legislation. The same reign which produced a Statute 
of Frauds produced also the fetters of the Navigation Laws 
on our shipping, and the discouragement to our internal trade 
of forbidden exportation of English products. Such enacts 
ments as these would be comparatively harmless if they passed 
away with the other follies of their generation, and were re- 
membered only as historical landmarks, like the costume and 
the manners of the age. But, unfortunately, our system of 
legislation heaps up in the volumes of our Statute-book the 
accumulated experiments of each century of lawgivers, and 
allows the mistakes and iniquity of the fathers to be visited, 
without mercy, on the children* English Law is only just 
beginning, under the wholesome influence of public opinion, 
to throw off the motley garments in which successive gene^ 
rations have clothed her, and to appear in the simple attire 
of plain purpose and common sense. It is time to considet 
whether the requirements of the 17 th section of the Statute 
of Frauds are not a superfluous incumbrance^ and whether 
the simple plan of getting at the truth in every case in the 
best and shwtest way that may present itself under the cir- 
cumstances, without restriction of any kind, be not the golden 
rule 0f jtHlicial evidence in matters of eontraet, a& in all 
others. 
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No. VL — Consolidation op Local Laws. 

A Paper on the Consolidation of Local Laws having been read 
at a General Meeting of the Society, December 11. 1854, by 
Mr. Pulling, and referred to this Committee, they have to 
report as follows : — 

YouB Committee have, after fully discussing the paper 
referred to them, agreed to six resolutions, viz. : — 

1. That there are now in force in the United Kingdom 
many thousand legal provisions of a merely local character, 
emanating either from custom, usage, or prescription, or 
express charter, or parliamentary enactment. 

2. That these local laws, to which every member of the 
community may be subjected, are often wholly unknown to^ 
if not concealed from, the public, and are for the most part 
rendered disadvantageous even to the particular localities ia 
which they prevail, both in consequence of the altered habits 
of society and the conflicting nature of their provisions. 

3. That it is desirable to substitute as far as possible, in 
all cases, general and comprehensive laws for enactments of a 
limited and partial operation ; and, where this may not be 
possible, to provide for the ascertainment, authentication, and 
promulgation of the custom, ordinance, or other authority 
under which local laws exbt. 

4. That no plan for the consolidation of the general laws 
of England can be advantageously acted on without dealing 
with the existing local laws. , 

5. That it is expedient, in consolidating the existing local 
laws, to revise and preserve for general adaptation enactments 
of a really beneficial character, and to annul those which are 
inconvenient, prejudicial, or inoperative. 

6. That it is desirable that Parliament should make better 
provision for preventing the introduction into Private Acts of 
any kind of provisions in the nature of local laws. 

These resolutions, it will be seen, are directed, in the first 
place, to the question of the inconvenience arising from the 
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multitude and anooialous character of merely local laws ; and, 
in the next place to that of the expediency and practicability 
of consolidating those at present in existence, and substi^ 
tuting, as far as may be, general laws in their stead. 

The expression local laws has throughout been treated by 
your Ck>mmittee as referring to laws limited in their operation 
to a particular district, and thus wholly distinct from general 
laws, which equally aifect all the Queen's subjects. 

This distinction, however, is more difficult to preserve than 
at first sight appears, both with respect to Acts of the Legis* 
latnre and other species of local laws. The authorities, 
indeed, contun a considerable number of legal decisions as 
to what are local or particular, and what are general statutes, 
commencing with HoUantTs case, reported in the 4th volume 
of Lord Coke's Reports, and ending with two cases in the 
Court of Exchequer, decided so lately as Michaelmas Term, 
1854 ^ ; the result being that, according to the now recog* 
nised rules of construction, every Act of Parliament is to be 
judidally treated as being either general or particular, ac* 
cording to its subject matter and pe<iuliar provisions ; that a 
General Act may contain clauses of a merely local or parti- 
cular operation, and a Local or Personal Act contain clauses of 
a general and public nature. To use the words of Chief 
Justice Hobart, *' one chapter of an Act of Parliament may be 
both general and particular, because one chapter may contain 
divers acts and laws, which may be as several and sundry in 
their natures, as if they were in several chapters."^ 

The question, therefore, whether a statute is or is not a 
Public Greneral Act, is not materially affected by the mode in 
which it happens to be classified in the Statute-book, or by 
the mere insertion of an express clause declaring it to be 
public The distinction indeed between Public General, and 
Local and Personal Acts, is very badly preserved in our Statute* 
book, and there are some rather singular decisions to be found 
in the Beports as to what is a Particular and what a General 
Act. Thus there are two statutes of Henry YL which are 



> Sharp V. Shepherd^ and Moon w. Shepherd, 84 Lair J., N.S., £xch. 21. 
* See Needier p.* Bishop of Wipoliester, Hobart's Reports; 236. 
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reported to have been judioially treated as Private Acts, though 
they relate to the general law of sheriffs and to the whole of 
the charters, &o. in one reign ^, whilst an Act relating only to 
the expenses of hustings and poll clerks as regards the dtj of 
Westminster ^, and another to the erection of a workhouse 
for Middlesex ^y were with equal solemnity decided not to ht 
Local and Particular, but General laws. The reasons gravely 
given for such contradictory judgments being, that sheriffii 
who were affected by the first Act constituted a special or 
particular class of persons ; and that the charters declared void 
by the second Act embraced only a particular class of objects, 
whilst the Act which regulated the Westminster hustings 
affected the Commons House of Parliament, and thus indi* 
rectly the whole community^ and the redress of the mischieft 
reciUd in the Middlesex Workhouse Act must be deemed an 
object of national importance.^ 

- *The practice of mixing up local and general p»>viaions in 
the same statute is going out of fashion, but local laws of a 
very stringent nature are often found in mere Estate Acts*. 
Thus the local laws of this metropolis are many of them eon- 
tained in Acts of Parliament which to the casual observer 
appear to relate only to the private estates of the Duke of 
Bedford, Marquis Camden, the Countess of Southampton, or 
Lord Somers ; and the evil still exists of Parliament allowing 
new felonies and misdemeanors to be created by Bailway, 
Canal, and other Private Acts ; and in former times publio and 
private laws were often indiscriminately jumt>led together in 
the Bame statute ; as an instance of which the Committee need 
only refer to the statute 22 Oeo. 2. o« 46., printed among the 
Statutes at large with the following title t ** An act to ooo^ 
tinue several laws for preventing exactions of the oeoopitt* 
of locks and wears upon the !^ver Thames westward, and 
for ascertaining the rates of water carriage upon the said 

> See Baeoa^ Abridgment, statute P., and the cases there eited« 
« Morris V. Hunt. 1 Chitty^ Rep. 453. 

* Rex V. Pawlin, Sid. 209. 

* It is but right to observe, that the Act of Henry VI. relating to sheriffs, 
inasmuch as it directly regulates th« ordioary dutiss of oAmm of j«ili«t> has 
been since held ia Westminster Hall to bs a PublW Oensral Act. 
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river; and for oontmuing, explaining, and amending the 
several laws for the better regulation of attorniea and 80» 
licitors ; and for regulating the price and 'assize of bread ; and 
for preventing the spreading of the distemper amongst the 
homed cattle ; and also for making further regulations with 
respeet to attornies and solicitors ; and for further preventing 
the spreading of the distemper amongst the horned cattie ; 
and for the more frequent return of writs in the counties 
palatine of Chester and Lancaster ; and for ascertaining the 
method of levying writs of execution against the inhabitants 
of hundreds ; and for allowing Quakers to make affirmation 
in cases where an oath is or shall be required." 

Not only to such clumsy l^islation ss this, however, is 
to be attributed the present unsatisfactory state of our local 
laws, but your Committee consider as equally unsupported by 
sound principles, the technical niceties which arise in Westr- 
ninster Hall with regard to laws subsisting by custom, 'It 
is laid down as of the very essence of a custom, that it should 
have a local and limited operation ; for if alleged to exist 
genendly throughout the country, it would be bad, as assnm* 
ing to usurp the character of the Common Law ' ; and grave 
distinctions are taken between the local customs of cities^ 
boroughs, and manors, which may lawfblly extend to the 
devise of lands, &c«, and the customs of mere upland town^, 
which a^ confined to such minor matters as roads, rights of 
common, or the repair of the church. ' This narrow doctrine 
of our law, it is obvious, is calculated most materially to 
check improvements in the usages and habits of the indus^ 
trioua Good husbandry is equally indispensable in Cornwall 
as in Cumberland, and an uniform system in business matters 
as important in Liverpool as London. There are cl oonroe 
agricultund customs relating to the rotation of crops, kc^ 
which, depending upon the nature of the soil in the localities 
where they prevail, are necessarily peculiar to those localities; 
but your Committee believe this reason does not exist with 
regard to the majority of agricultnral customs ; and they see 
no reason why legal obligations which arise out of agricuU 
tural or commercial pursuits, should be made so extensively 

* Bac Abr. Customs, H. * Ibid. 
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to depend merely on the local custom of a particular county 
or the usage of a particular town. 

In the paper submitted to your Committee^ reference is 
made to various authorities to show the existing number of 
local laws derived respectively from statute, custom, charter, 
and municipal ordinances. Of late years it has been con- 
sidered important to ascertain the actual number of various 
district laws affecting specific branches of local government : 
as for instance, the regulation of the poor, the constitution of 
municipal corporations, the police, local courts, local taxation^ 
the public health, &c. ; and the difficulty of obtaining correct 
information as to the actual number of local laws now in 
force, is become, therefore, much less than would have been 
formerly experienced. 

To learn, however, the actual state of the law of any par- 
ticular locality, is generally a rather difficult task. It must 
be remembered that every subject is bound at his peril to 
take notice of the law or custom of the district in which he 
may for the time being abide ; and further, though he reside 
at a distance, his property will be subjected to the laws of 
the district in which it is situated. By residence, therefore, 
or the possession of property, every one may render himself 
liable to laws which enforce direct taxes, create peculiar 
penalties, or involve personal obligations varying from the 
general law of the land; and yet nothing like system is 
adopted in their promulgation. The existence of the local 
laws may be hardly known; their provisions kept so con- 
cealed from public scrutiny as to be almost a sealed book^ 
even to experienced lawyers of the immediate locality. 

If we taJie any single head of local law and consider how 
much litigation it gives rise to, the necessity of a proper 
system of promulgation becomes apparent. Take, for in- 
stance, the peculiar customs of the city of London, which, it 
will be remembered, affect property as well as persons, and 
are deemed to have a force equivalent to that of the general 
law of the land. A newly made citizen may be bound by 
these customs, though they arc only to be made out by the 
black letter MSS. of the corporation, and the recorder, town 
clerk, and entire legal staff of Guildhall be unable to speal^ 
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with readiness as to their extent or operation. The mere 
expression <' customs of London,'' however, has been treated 
as sufficiently certain to form the foundation of express legis- 
lation for other localities. Thus a charter to the citicens of 
Lincoln by King John, to have such liberties as London, was 
in an old case held good, *' as it sufficiently appears what 
liberties London has ; " see Year Book, 20 Hen. 7. 6 i, 7 4, 
and an Act of the 27 Elizabeth authorises the burgesses of. 
Westminster to ** hear, examine, determine, and punish, ac« 
cording to the laws of the realm and lawful customs of the 
dty of London," matters of incontinency, common scolds^ 
inmates, and common annoyances. The customs of London, 
however, which are thus assumed by the Legislature to be so 
clear, are, after continual litigation, stUl so indefinite on the 
subjects referred to in the statute quoted, that some years 
ago an action being brought in the Courts at Westminster, in 
which the custom of London of punishing prostitutes camd 
in qiiestion, no legal evidence of the custom could be found.^ 
The reported cases in the books on the subject of tolls, fran* 
duses, liberties, customs, bye-laws, &&, tend further to show 
the great impediments in the way of discovering the mere 
existence of particular local laws. Antiquarians have to be 
called in, and records to be searched and abstracted, at very 
considerable expense ; and after all, the existence of the law 
proved in any but a satisfactory manner. Even, however, 
where a local law emanates directly from the Legislature, the 
means of ascertaining its existence are rarely obtained without 
considerable labour. Up to a very recent period there was 
no printed index or key to the local and personal statutes : 
like the charters of corporations, they were jealously secluded 
from the public eye as private muniments. The index of 
local and personal statutes now extends from the beginning 
of the present century up to the year 1846, but anterior or 
subsequent to those periods the public have to trust often to 
chance to point out the particular Act of Parliament which 
furnishes the local law to a municipal district ; under what 
special sanction the streets and highways are taken up and 

> See 1 Dougl. Rep. 380. note. 
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made impassable, special amioyances of all kinds legalised, 
imd authority given for eecentrio impositions of every variety 
of character. 

Your Committee have been informed by a gentlemanj who 
was the victim of a local imposition of this kind, that, after 
searching in vain for the Act of Parliament which authorised 
it, he discovered that only one correct copy was accessible to 
, the public, and this remained as a private muniment of value 
in the hands of a solicitor, who had once acted professionally 
for the district. When, however, a particular Act of Par- 
liament or a charter has been discovered, it by no means 
follows that it may still be in force. A subsequent local 
ordinance may have superseded it, or the Legislature may 
have partially repealed it by general words — as the Municipal 
Corporation Act (5 & 6 W. 4. c 76.), and a number of other 
General Reform Acts have done — or it* may have expired and 
the Legislature omitted to renew it. 

When the special laws of a district have become unusually 
complicated and impracticable by the number of their special 
provisions, the practice has been too often adopted, instead 
of repealing the old laws, to add to those already in existence 
a comprehensive statute, designed to supersede them. The 
effect of this is, of course, either to increase the confusion 
and litigation, or to render the local laws wholly inoperative. 
Thus such a course was adopted in the case of the statute 
57 Geo. 3 c. 29., commonly called Michael Angelo Taylor's 
Act, for better Paving the Metropolis ; and thd consequence 
has been, that the Courts are continually engaged in deciding 
whether the Local Acts of any particular parish or district are 
Or are not repealed by the more General Act.* 

Though not strictly within the object of the Paper refen*ed 
to them, the Committee deem it justifiable to mention, as an 
illustration of the inconveniences of temporary local laws, the 
case of the Hudson's Bay Company's Charter Act.* That 
Act was passed for the purpose of curing the illegality of the 
royal charter granted to the Company by Charles II , and 
whereby they were empowered, not only to enjoy their 

* See Burns v. Carter, 5 Binf^h. Rep. 429., and numerous subsequent cases. 

* 2 Will. & ^^ary, scss. 2. 
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ta/mspoAy of ihe Indian fur tradoi but to puni»h offender* 
agMDAt it, to make laws, to levy war and conclude treatiee of 
p^aoe with all nations not being Christians, and to exeroise 
supreme jurisdiction, legislative and executive, oivil and cri* 
minalj over liberty^ property^ and life itself* The Act 
recites the oluurter, and the necessity of removing all doubts 
and supplying. all insufficiency incident to the same; and 
aooordin^y enacts that the said charter shall henceforth hav9 
the force of an Act of Parliament, non obstante any law to the 
contrary. Under this Act, the Company have been ever sinc9 
the year 1690 excluding the rest of the subjects of the British 
Crown from the trade and commerce of their exclusive colo- 
nies, making bye*laws, and repealing them at pleasure^ 
holding their own courts of judicature, executing their own 
process^ and punishing offenders with fine, stripes, imprison* 
ment, transportation,. and death. Yet this important Act 
baa never been printed " by authority." Its title (*^ An Act 
for confirming to the Governor and Company trading to 
Hudson's Bay their Privileges and Trade ") is all that appears 
even in that voluminous collection, the " Statutes of the 
Bealm " (vol vi. p. 170.), published by the Record Commisr 
sioners. A copy of the Act, from the " Rolls in Chancery," 
appeared for the first time in print in the year 1848 in the 
shape of an Appendix to a shilling paniphlet or memorial of 
cwiplaint, published in this country by Mr. Isbister, a dis- 
contented colonist from Hudson's Bay ; on examining the 
copy thu4 published, it turned out that the Act in question 
(which has not been continued by any subsequent Act) 
expired in the yeab IQ97, and that the company have been 
since that time in the enjoyment of no charter in fact> but 
the illegal one of Charles II. I 

The majority of Local Acts confer on those acting under 
theOi the power of pleading the general issue, and giving the 
special matter in evidence ; and until very recently, when it 
has been rendered necessary in pleading to set out the date 
and chapter of the statute relied on, a complaining party 
might be kept in the dark as to the existence of the statute 
which was to be used against him, till the whole expense of a 
solemn trial had been incurred. The instances of miscarriage 
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of joBtice through mistakes in fixing on the particular Local 
and Personal Act governing a case are numerous. Hardly 
any practitioner of experience can have escaped occasionally 
falling into an error in this respect 

Your Committee have deemed it useful to refer to a few 
of the inconveniences which arise from the local laws now 
existing. To comment on them all would require more space 
than is usually allotted to a report of this Society. It remains 
only to consider in .what way the existing evils can be best 
remedied. 

Your Committee are induced to recommend, as a preliminary 
step, that Parliament should be urged to sanction the labour 
of a complete collection and classification of the existing local 
lawB of every kind which are now in force throughout the 
country ; and that a selection be made from that compilation 
of such provisions as are of real value, for the purpose of 
local government, and that the remainder be wholly re- 
pealed. 

Your Committee are aware that this would be a work of 
very considerable labour; but the great public advantages 
which would arise from it amply suffice, in the opinion of 
your Committee, to recommend it. It would be a work cer- 
tainly of labour, but less formidable than it may seem. In 
the 26,000 Local Acts in our Statute-book, a very large pro- 
portion of the clauses — often, indeed, of the entire Act — are 
the mere result of copying. In drawing Private Acts, as in 
drawing other legal documents, forms are very closely fol- 
lowed ; arid the practices of draftsmen have combined with 
the requirements of Parliament in establishing, in the language 
of Local and Personal Acts, as near an approach to uniformity 
as in the ordinary practice of conveyancing. 

Your Committee do not deem it necessary for them at 
present to advert at any length to the course of local legisla- 
tion for the future. They are content to recommend that the 
laws already passed should cease to have a merely limited 
and local operation ; but they hope that the Society will be 
in a position, at an early period, to entertain the whole 
subject of Private Bill Legislation, which, has recently 
attracted a great deal of public attention. 
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I. POINTS DETERMINED IN THE COURT OF 
CHANCERY, 

1. Administration of Assets — Foreign Judgment — Simple Contract Debt — 
Domicil. 2. Appeal does not lie from Judge in Chambers to himself in Court. 

* The editor of the preceding volume of this series of Reporte, after stating 
that a reduction in the prices of the authorised Reports has not met with any 
appreciable encouragement; and that as the oply result has been a loss to the 
publisher, and a reduction in the remuneration of the reporters, so as to render 
it impossible to continue the series at the reduced price, adds the following 
intelligence, '* Since this every effort has been made to effect such a reform in the 
system of reporting as shall secure to the Profession a cheap series of authorised 
reports. The result of these attempte is still uncertain The editors have 
reason to hope they will' be successful. The existing evils have been freely 
admitted by all ranks of the Profession, and with their earnest co-operation, the 
editors are satisfied that the desired object might easily be obtained.*' See the 
Reporte of the Society on this subject, 10 L.R. 397., 18 L.R. 313. 

VOL. XXIL O 
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8. AAtornej and Client^Parehtfe—Fniiid. A. Attorney and Client— Costo— 
Tniatee mmt not profit by his Trust 5. Bankrupt — Uncertificated Trading 
with Knowledge of his Assignees — Assets subsequently acquired, Jurisfiction of 
Court to administer — Priority of Ctoditon subsequent to &e Bankruptcy. 6. 
Charity — Breach of Trust — SUtute of Limiutions — S & 4 WilL 4. c 27. — 
Attorney-General — Churchwarden — Poor — Trustees — Permanent Improve- 
ments. 7. Copyright — Injunction — Agreement between Author and Pub- 
lisher. 8. Crimina] Cbatga ^ Allegation that Property bad been obtained by 
a deceased Clerk feloniously — no bar to a Bill filed in Equity for an Account. 

9. Executors where Trusts fail — Trustees for the Crown. 10. Executor and 
Administrator — Power of — Mortgage of Leaseholds — Power of Sale. 11. 
Fraud — Judgment obtained by — null. 12. Husband and Wife — Equity to 
a Settlement — Husband living apart from Wife. IS. Husband and Wife — 
Scotland — Legitimation of Bastard by subsequent Matrimony of Parents. 14. 
Husband and Wife — Scotehman living abroad does not, if not in accordance 
with Law of .the Country, legitimate Bastard Issue by subsequent Matrimony. 
15. Infants i— Custody of — Resident abroad — Jurisdiction — Substituted 
Service. 16. Mortgagee in Possession — Auctioneer being with power of 
Sale, cannot charge Commission for Sale by his Firm, 17. Partnership — 
Principal and Agent ~ Agent buying his own' Goods for his Principal. 18. 
Policy of Insurance — Jurisdiction — Indemnity, 14 Geo. S. c. 48. 19. Post- 
humous Heir — Rents and Profits— Title to when accruing. 20. Power — 
Appointment — Will Assets. 21. Shelley's Case — Rule in-«-Residting Free- 
hold. 22. Trustees-^ Power to Invest --Breach of Trust. 23. VolunUry 
Settlement — Specific Performance — Trust — Declaration of Trust. 



1. Wilson v. Ladt Duksant. 18 Beav. 293« 

Administration of Assets — Foreign Judgment — Simple Contract Debt — Domicile, 

Personal assets must be administered on the principle of the 
law oF the domicile of the person whose estate is Ifco be ad- 
ministered ; and in the administration of assets a foreign judg- 
ment ranks only as a simple contract debt ; where, therefore, a 
testator, domiciled in Ireland, died, leaving personal assets both 
in England and Treland, and also simple contract debts, and 
debts upon which judgments had been obtained in England^ 
it was held by Sir J, Romilly, M. R., that he was bound to 
administer the estate in the same manner as it would be by the 
Court of Chancery in Ireland, and consequently that the debts 
must be paid/)art jmi^^. 

HM^ also, that a decree in a foreclosure suit in Ireland is not 
a judgment for payment of the amount due, or of the balance 
after realising the security ; and consequently that the sum re- 
maining due after sale of the estate was only of the same rank as a 
debt due upon bond, and payable />art />af^ out of the assets. 
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Thx Yobk and Nobth Midlaxd Railway GoKPAirr y. Hudsok. 
18 Beay. 70. 

Appeal tioa noi lie from hdgt in Chamhtre to himtelfin Court. 

In this case It was laid down as a general rule by Sir J. 
Romill/y M. R., that when objections to the chief clerk's cer- 
tificate are heard and disposed of by the Judge himself in Cham- 
bers, they wilt not be reheard by the same Judge in open Court. 
The party must proceed to the Court of Appeal. See also 
Sflunders v. Druce, 3 Drew. 139. 

3. HoLMAN V. LoTNES. 4 De Gex, Mac. & Gord. 270. 

AUornep and Client — Pmrehate^- Frawl, 

Where the relation of attorney and client continues to subsist^ 
ill case of a purchase from the client^ the onus lies on the attorney 
of showing that no industry he was bound to exert would haye 
got ft better bargain. In the aboye-mentioned case, an attorney 
was engaged in the sale of his client's property by auction, on 
which occasion a small portion only of the property was sold. He 
was subsequently employed in making out abstracts of the title of 
the portion unsold ; and sixteen months after the completion of the 
abstracts, during which term there had been no employment of 
the attorney professionally by the client, the attorney bought a 
portion of the unsold property, and debited the client in his books 
for drawing the agreement of sale. It was held by the Court of 
Appeal, that the relation of attorney and client subsisted at the 
time of the sale, and that as the attorney failed to show that a 
better price might not have been obtained, the sale ought to be 
set aside. " If these transactions," observed Lord Justice Turner, 
"had taken place the day after the biisiness of the sale by auction 
was at an end, could it have been said that the parties stood 
towards each other in any different relation from that in which 
they had before stood ? - Could the defendant in such a case have 
been absolved from the duty of advising the vendor? I think 
clearly not. Boes then the lapse of time between the auction and 
the defendant's purchase alter the case ? It does not appear to me 
that it does. No other solicitor had in the meantime been 
employed by the vendor ; and the true state of the case appears 
to me to be, that there was not any cessation of the relation, but 
ofily a cessation of the circumstances which were necessary to call 
the reliction into action. I may add, upon this part of the case, 

o 2 
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that it is not perhaps unworthy of remark, that, in these cases 
where attomies have been concerned in previous sales, there most, 
in some sense, be a continuance of the confidential relation between 
them and their clients. They must be bound in any future deal- 
ings with the client, as to the property which they have been em- 
ployed to sell, to communicate any information respecting that 
property which they have obtained during their employment. No 
attorney could, as I apprehend, be permitted to use, in any such 
dealing, information which he had so obtained Without disclosing 
it to the client ...» My opinion, therefore, upon this branch of 
the case is, that the defendant must be considered to have stood 
in a confidential relation to the vendor when these transactions 
took place ; and I am the better satisfied to have arrived at this 
conclusion, because I think any extension of the powers of attor- 
nies to deal with their clients as strangers might deal with them, 
would be dangerous in the highest degree, and would open a door 
to undue advantage being taken in cases in which it is now pre* 
vented by the rules of the Court. Those rules require no more 
than that the client should be fully informed and duly and 
honestly advised, and that the price should be just; and this I 
think is not too much to be required of parties in whom con- 
fidence is reposed." 

4. Broughton v. Broucthtok. 2 Smale & Giff. 422. 

Attorney and Client — Cattt — Tnutee must not prqfit hy hit Tnut, 

There is no rule bettecr established than this, that a person oc- 
cupying a fiduciary position shall not be allowed to make any pro* 
fit thereby. Accordingly, in the above-mentioned case, where an 
executrix employed her co-trustee under the will, and his partners, 
as solicitors to transact the necessary legal business of the trust, 
it was held by Sir John Stuart, V. C. (though with some reluc- 
tance), on the authority of Lincoln v. Windsor, 9 Hare, 158., that 
the solicitors were only entitled to costs out of pocket. 

5. Tucker v. Hernaman. 4 De Gex, Mac. & Gord. 395. 

Bankrupt — Uncertijieated trading with knowledge of hie Aesigneet — Aetete mbfe- 
guentfy acquired — Juriedietion of Court to adminitter^^ Priority of Creditort 
eubtequent to the Bankruptcy, 

A solicitor became bankrupt in 1815, and went abroad after 
a commission had issued against him. In 1817 he returned 
to England, and in 1824 established himself as a solicitor in a dif- 
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feient part of the oountrj, with the knowledge of his assignees 
and some of his other creditors, and died in 1852, leaving assets 
to a considerable amount. On a claim being filed bj one of his 
executors against the other, and the official assignee under the 
bankruptcy, it was held hj the Court of Appeal, affirming the 
decision of Sir J. Stuart, Y. C. (reported 1 S. & Giff. 394.), that 
the creditors subsequent to the bankruptcy were entitled to 
priority over the former creditors, and that the estate ought to be 
administered in Chancery. " The case,** observed Lord Justice 
Turner, "falls within the principle of Troughton v. Gitley,' 
Amb. 630. ; that if a man having a lien, stands by and lets another 
make a new security, he shall be postponed. It was said that 
the official assignee ought to be permitted to get in the assets, 
and that the subsequent creditors ought to apply to the Court of 
Bankruptcy for the purpose of having their equities worked out 
in that Court : but the Court of Bankruptcy can have no jurisdic- 
tion to administer the estate of the bankrupt for the benefit of 
the creditors, subsequent to the commission. These creditors 
have proved no debts under the commission, and have no rights 
under it." With regard to the assertion of the official assignee, 
that the decree of the yice-Chancellor ought to have ordered the 
surplus, af^er payment of the creditors subsequent to the bank- 
ruptcy, to be paid to the assignees to be administered in bank* 
ruptcy, his Lordship said, that in this case " there is first a trust 
for the benefit of the creditors whose debts have been incurred 
subsequently to the issuing of the commission ; secondly, there is 
a trust for the creditors who have proved their debts under the 
Commission ; and, thirdly, a trust for the legatees of the testator* 
If the matter had stopped at the trust for creditors under the 
Commission, there might perhaps have been ground for the argu- 
ment of the official assignee. But there being the further trust 
for the benefit of the legatees, the argument cannot be maintained. 
It would not be according to the course of the Court to administer 
the estate piecemeal. " 

6. The Attobney-General v. Magdalen College, Oxford. 
18Beav.223. 

autrity ^ Breach of Trust ^ Statute of Limitatione — 3 ^ 4 WUL 4. c. 27. — 
Attorney^ General — Churchwardens — PooT'^ Trustees and Permanent Improve^ 



Where no person or class of persons have existed, who could 
institute proceedings to redress a wrongful alienation of charity 
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property, the Statute of Limitations (3 & 4 Will. 4. c. 27.); doed 
not bar suits by the Attornej^General, whether ez^qffieio or at 
BeUcHony to redress the injury. ^ 

7. Stevens v. Benkino. 1 Kay h Johns. 168. 

Copyriffht — Injunction — Agreement between Author and Publisher, 

An author entered into an agreement in writing with certain 
publishers, that they should print, reprint, and publish his book, 
upon condition that the author should prepare it all before a 
certain day, and should correct the press, and that the publishers 
should direct the mode of printing, and pay all the expenses, and 
take all risk of publishing, and out of the produce should first 
repay such expenses, and then divide the profits between themr 
pelves and the author equally; and that if all the copies should be 
8old» and a new edition should be required, the author should 
prepare the same, and the publishers should print and publish it 
pn the same conditions ; and that, if all the copies of any edition 
should not be sold in five years from the time of publication, the 
publishers might sell the remaining copies by auction or otherr 
wise, in order to close the account. It was held by Sit W. P. 
Wood, y. C», to be a personal contract by the author, and not a 
contract for an assignment of his copyright; and that, therefore, 
^he benefit thereof eould not be assigned by the publishers. 

One of the publishers having retired from the partnership^ 
^mother person was admitted, and subsequently the remaining 
partner, who had been a party to the contract, became bankrupt, 
and his assignees and the new partner, more than five years after 
publication of the work, sold and assigned the remaining copies of 
it, and all benefit of the contract, to the plaintiffs. Afterwards^ 
the author, not knowing of this assignment, prepared a new 
edition for other persons trading in the name of the original firm^ 
who were cognisant of it; and an application for an injunction by 
the purchasers of the original firm was refused, but without 
costs. 

8. WiCKHAM V. Gatbill. 2 Smale & Giff. 853. 

Criminal Charge — Allegation that Property had been obtained by a deceased Clerk 
feloniously — no Bar to a Bill/tied in Equity for an Account, 

The rule that a felon cannot be sued upon a civil action in 
ruspect of a transaction which amounts to felony, is a rule of . 
public policy; and the reason of the rule is, that persons who have 
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been defniiided by feloniooB sets, sbould do their diitj to the 
. publio by pfosecatiiig for the felony before they seek redreat for 
the private injury to themselves in a civil .Court That being the 
foundation of the rule, where public policy ceases to require its 
operation, the rule alio ceases to operate. In the above-men- 
tioned case, where a confidential banker's clerk having misappro- 
priated the money of his employers, and concealed his fraud by 
fictitious entries in the books of account, died intestate, leaving 
considerable property, which was placed by the widow in the cus- 
tody of the bank. The bank, after his death, discovered the fraud, 
and upon the widow, who had taken out administration, com- 
mencing proceedings at law to recover the property from the bank, 
a bill was filed by the bank stating these facts, and praying for an 
injunction to restrain proceedings at law, and for administration 
of the estate* A demurrer put in by the widow, on the ground 
that the bill alleged a felony, and that no civil remedy lay In 
respect thereof, was overruled by Sir J. Stewart, V. C. "In the 
present case," said his Honour^ " the clerk who committed the act 
which is said to be felonious^ died before the felony was dis- 
covered, and the operation of the rule of public policy never was 
required. The object of the rule being to compel a prosecution 
for felony before any remedy could be sought, this became in the 
present case impossible, because the felony was not discovered in 
time to make the prosecution possible. It would be strange in- 
deed, if such a defence could prevail in this Court. The assets 
of this unfortunate person are now in the hands of these de- 
fendants. The plaintiffs seek to recover, by a civil remedy in 
this Court, the amountin which the clerk died indebted to thein 
in respect of this misappropriation. His assets to a large amount 
being now in the hands of his representative, it has been gravely 
argued before me that, because the act of misconduct which - 
created the debt amounts to what the law calls felony, although 
not discovered until after his death, yet that the assets should be 
retained to answer all other demands except the just demands of 
these bankers. The rule of public policy does not apply to such 
cases, and I am very glad that it does not. I must^ therelbre, 
overrule this demurrer, and overrule it with costs/' 

9. Pow£LL V* Mejibett. 1 Smalo & Gi£ 381. 

"Where personal pn^pevty is given to executors upon trust, 
tiMy are excluded from claiming for their own benefit ;][ and 
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when the trust. fail% if there are no next of kin, the executor 
must hold it as trustee for the Crown." Per Stuart, Y. C, sed vide 
BnsseU v. Clowes» 2 ColL 648. 

10. BussBLL y. t^LAiCE. 18 Beay. 2L 

Exicutor and Adminvttrator — Power of — Mortgage of Leajaeholda^ Power of Sale. 

It was held in this case, by Sir J, Bomillj, M. A., that an 
executor or administrator may not only pledge or mortgage 
the assets, but may also give to the mortgagee of leaseholds a 
power to sell, and to give valid receipts for the purchase-money. 
" The power of s^e," said his Honour, " given to a mortgagee, 
must, I think, be considered, not as the delegation of a power 
entrusted to the executor which is a power to sell for the benefit 
of his cestui que trust, but as the creation of a new power to sell,, 
not for the benefit of the persons interested in the testator's estate, 
but for the benefit of the person interested in the mortgage ; 
that is, a power to render the mortgage effectual ; and I think 
that the right to create this power is incidental to the authority 
of the executor to mortgage. If this were withheld, the persons 
interested in the assets would be injured, because, in that case, a 
mortgage could not be effected, unless on terms less advan* 
tageous than could be obtained if the person advancing his money 
obtained the same security as if he was dealing with the absolute 
owner of the estates. For the purpose of selling the estate of 
the testator, the executor is considered as the absolute owner, 
and has all the power incidental to that character. On what 
principle can it be maintained that he is not to be regarded ih 
the same light, and to have the same power, for the purpose of 
effecting a mortgage, which may be the most beneficial course 
to be adopted for his cestui que trust, and of which benefit the 
executor is constituted the sole judge? " 

11, Shbddek v. Patrick. 1 Macq. 535. 

FroMd-^Jviigmtmi obtained hf^nvIL 

Where a judgment has been obtained by fraud, and more es- 
pecially by the collusion of both parties, such judgment^ although 
confirmed by the House of Lords, may even, by an inferior tri- 
bunal, be treated as a nullity. But the allegations of fraud and 
collusion must be specific^ pointed and relevant, otherwise they 
cannot be admitted to proof. To set aside a judgment had by 
fraud, the proper coarse, when such judgment has been oca- 
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finned by the House of Lords, is to apply to the House for 
direction. Hence it is wrong to ask the Court below, upon proof of 
fraud or collusion, to set aside a judgment confirmed by the House. 

12. In bb EbskiniI's Trusts. 1 Kay & Johns. 302. 

HutbandoMd Wifi — Sqmity to a SeUlemetU ^ Htuband living aparifrom Wift, 

In this case a husband had made a settlement upon his mar- 
riage, which^ having regard to the whole of his wife's fortune, and 
including in the estimate of her fortune not only the fund 
originally brought by her into settlement, but also the fund sub- 
sequently accruing, and in respect of which she claimed an 
equity to a settlement, the Court considered an adequate settle- 
ment. It was held by Sir W- P. Wood, V. C, that the husband, 
though living apart from his wife, was entitled to the whole of 
the accruing fund, the parties having separated by mutual agree- 
ment, and no blame being imputed to either party more than to 
the other^ 

13. Kebb y. Mabtik. 1 Macq. 650. 

JliM&aMf ANcf Wife — Scotland — Legitimation of Bastard by subteqveni Marriage 

of Parents. 

In this case it was held by the Court of Session in Scotland^ by 
a majority of seven to six, that if the mother of a bastard, instead 
of marrying the father of the bastard, marries another man who 
dies, she can afterwards, by marrying the father of the bastard, 
render the bastard legitimate. But it seems from the case of 
Shedden v, Patrick, 1 Macq. 535., that the legitimation would take 
effect from the date of the second marriage, and not from the date 
of the bastard's birth. In a note commenting upon the effect of 
this decision, the learned Reporter, Mr. Macqueen, observes: 
"English parties may be affected. Thus, where an English lady 
marries a Scotch laird, and the issue are daughters only, if the 
husband survive, he may (after the fashion of Mr. Shedden) by 
verbal declaration on his death-bed, marry the mother of an il- 
legitimate son aforeborn, who will cut out the offspring be- 
gotten in holy wedlock. It is true the same result may ensue 
from any second or after marriage by the husband. But, in the 
case supposed, the mother and the progeny being both ready and 
at hand, might, and probably would, resort to importunities and 
clamour fatal to the peace of families, and humiliating to relatives, 
even though unsuccessful." 



202 SehctUm of Adjudged PairUs. 



14. Shsddex ▼. Patbiok* I Macq. 585. 589. 

Htahand and WiftScotchman Hving abroad— rDoei noi, if not in iuxontanee wiik 
Law of the Country , le^iHmate Bastard Issue by subsequent Matrimony, 

In this case a singular question arose, under the marriage law 
of Scotland. A Scotchman who had not lost his Scotch domicile, 
while resident in one of the United States (New York) where the 
. doctrine of legitimation per mbsequens matrimontum is not recog- 
nised, had there a hastard son : it was held that he was an alien, 
although his putative father afterwards married the mother of the 
bastard for the express purpose of rendering him legitimate ; and 
he could not succeed to landed estate in Scotland ab intestcUo as 
a lawful child. 

15. Hope v. Hope. 4 De Gex, Mac. & Gord. 328. 

Infants — Custody ofrssiduU abroad-^ Jurisdiction-^ Substiiuted Servios* 

The Lord Chancellor in this case decided, that the* Court of 
Chancery had jurisdiction over the custody of children of an 
English subject, though such children were bom and resident in 
a foreign country. " The jurisdiction of this Court," said bis 
Lordship, ^' which is entrusted to th^ holder of the Great Seal, 
as the representative of the Crown, with regard to the custody of 
infants, rests upon this ground, that it is the interest of the State 
and of the Sovereign that children should be properly brought up 
and educated; and according to the principle of our law, the 
sovereign, as parens patrice, is bound to look to the maintenance 
and education (as far as it has the means of judging) of all his 
subjects. The first question then is, whether this principle ap- 
plies to children born out of the allegiance of the Crown ; and I 
confess that I do not entertain any doubt upon the point, because 
the moment that it ii established by statute that the children 
of a natnral-born father, bom out of the Queen's allegiance, are, 
to all intents and purposes, to be treated as British-born subjects, 
of course it is clear that one of the incidents of a British-born 
subject is, that he or she is entitled to- the protection of the Crown 
as parens patria. Now, this is an express provision of our 
Statutes ; and I have never met with any authority for a distinc* 
tion between a subject born abroad, and a subject born in this 
country. But a more difficult point has been raised, namely, 
putting aside the question as to the place of birth, how can the 
jurisdiction be exercised in the case of an infant, who at the time 
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the jurisdiction is asked, is not within the jurisdiction df the 
Court ? This is a more plausible objection than the one based on 
the mere place of birth ; but it is not of a material nature, as 
bearing upon the existence of the jurisdiction. It may be that 
the child is placed under such circumstances that the jurisdiction 
of the Court cannot be exercised over it, because no order I 
might issue could be enforced ; but in that case there is not a 
want of jurisdiction, but a want of the power of enforcing it 
If, for instance, where an adult Englishman contracts for the 
purchase of an estate and goes but of the jurisdiction, uobodj can 
doubt that I may decree specific performance, but of course the 
Court can have no control over the purchaser, if it has no means 
of reaching him. So with an infant abroad ; if the parents were 
also abroad, and the infant either had no property, or the property 
was likewise abroad, I should never say that I had no jurisdiction 
over the infant, if it was a British-born subject of Her Majesty, 
though I might have no means of enforcing the jurisdiction. 
TherefiN^ it is putting the matter on a wrong footing to say, 
because the child is out of the jurisdiction, that the Court has no 
jurisdiction. In such a case, anybody might, by merely with- 
drawing himself from the jurisdiction, escape all liability to it. 
But the cases of Logan v. Fairlee (Jacob, 193.), where a person 
resident in London was appointed guardian to an infant resident 
in Scotland, and Stephens v, James (1 M. & K. 627. )i are express 
authorities in favour of the jurisdiction being exercised. In the 
latter case, the father withdrew with the child to the United 
States of America ; and it was held that the property being here, 
this Court had authority to order maintenance for the infant, and 
to impose conditions on the guardians, with a view to the proper 
application of the money. 

16. Matthison v. Clarke. • 3 Drew. 3. 

Mortffoget t» PouestUm — Auetioneert hting with Pmoer of Sah-^Ckumfit ehargl^ 
Commission for Sale hy hia Firm» 

. It is a well-established rule in Equity, that a trustee cannot, as 
against his cestui que trust, make any profit out of the execution 
of the trusts in respect of the application of his personal trouble. 
'And the principle applies, not only in the case of one trustee, but 
to the case, where he is a partner with others, and the charge is 
made by the partnership. In the above-mentioned case, a mort- 
gagee with a power of sale, caused the mortgaged estate to be 
sold by a firm of auctioneers of which he was a member : the 



204 Selection of Adjudged Foints. 

question rused was, whether they were entitled to the ordinary 
commission, as not coming within the principle of the cases of 
trustee and cestui que trust. It was held by Sir B. T. Kindersley, 
Y. Cy that they could not charge for any commission. " Here," 
said his Honour, " we are dealing with a mortgage, and no doubt 
a mortgagee, in his mere character of mortgagee, is not a trustee^ 
But if a mortgagee enters into possession, he puts himself in the 
situation of a trustee; and he is, in respect of the rents and 
profits, thus far a trustee. He is a trustee for the mortgagor for 
any surplus. So, if a mortgagee has a power of sale and executes 
it, he places himself in a fiduciary character ; because be sells 
upon trust, that he will hold any surplus for the eestuisque trust, 
and that he will account to him for that. It appears to me that 
defendant, having a power of sale, and having executlsd it, is, ia 
respect of the surplus, a trustee, or in the nature of a trustee. 
The ordinary case is that of a solicitor ; but the principle is not 
confined to that ; the rule is, I think, applicable to this case ; and 
I am of opinion that the defendant is not entitled to charge any 
commission for his own trouble." 

17. Bentlbt v. Cratbn. 18 Beav. 75. 

Partnership — Principal and Agent — Agent buying hit own Goods for his lYincipal. 

An agent employed to purchase cannot legally buy his owq 
goods for his principal ; neither can an agent employed to sell, 
himself purchase the goods of his principal. If he should do so, 
and thereby make a profit, his principal may either repudiate the 
transaction altogether, or, adopting it, may claim for himself the 
benefit mad6 by his agent. The same principle is applicable to a 
gi-eat many other relations, — as to that of trustee and cestuique 
trust, and others. The Court has repeatedly applied this rule 
when the transaction was perfectly bona fide. It is founded on 
this principle : ^^that an agent will not be allowed to place himself 
in a situation which, under ordinary circumstances, would compel 
a man to do that which is not the best for his principal ; and it is 
the plain duty of every agent to do the best he can for his prin- 
cipal." 

18. Law v. The London Indisputable Life Policy Gok- 
PANY AND ANOTHER. 1 Kay & Johns. 223. 

PcUey of Insurance — Jurisdiction^ Indemnity, 14 Geo, 3. e. 48. 

In this case, the plaintiff purchased from his son a contingent 
legacy of 3000/., bequeathed to him if he should attain thirty 
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jeare of age. When the son wanted twenty months of that age, 
the phuntiff applied to the defendant's company, to insure the 
event of his son's attaining thirty in the sum of 2999L The 
company's agent told the plaintiff that, according to the practice 
of the office, he must insure two years of his son's life, which he 
accordingly did, at an annual premium calculated without any 
reference to the particular risk to be covered. After both pre- 
miums were paid, the son attained thirty, and the father received 
the legacy ; the son then died, before the expiration of the two 
years. It was held by Sir W. P. Wood, V.C., that the whole 
sum secured by the policy might be recovered against the com* 
pany. 

It was argued for the defendant, that the only interest which 
tbe father had in the insurance of his son's life was the amount of 
the legacy, which, as it had been paid' him, the policy was a mere 
gaming insurance within the 14 Geo. 3. c. 48., and, therefore, 
void. That in this case, there was, in fact, a mere contract of 
indemnity, two years being taken as the most convenient way of 
covering the risk ; and, in this respect, it differed from the case of 
Dalby v. The India, ftc. Company (18 Jur. 1024. L. R.), where 
the insurance was for a whole life. It was held^ however, by 
Sir W. P. Wood, V.C., that the plaintiff was entitled to recover 
from the company the whole sum secured by the policy. " With 
regard to the main point," said his Honour, ^ the case of Dalby v. 
The India and London Life Assurance Company (18 Jur. 1024.), 
recently decided in the TExchequer Chamber, is, no doubt, con- 
trary to the previous decision in Godsall v. Boldero (9 East, 72.), 
which I agree with the Judges in saying, was not a decision that 
met with universal approval, or in practice with acquiescence, 
although, no doubt, it was considered to be law. The decision in 
the Exchequer Chamber, independently of the high authority of 
that Court, appears to me to rest upon a right footing as to poli- 
licies of this description. Policies of insurance against fire or 
marine risk are contracts to recompense the loss which parties 
may sustain from particular causes. When such loss is made 
good aliunde, the companies are not liable for a loss which has not 
occurred ; but in a life policy there is no such provision. The 
policy never refers to the reason for effecting it. It is simply a 
contract, that, in consideration of a certain annual payment, the 
company will pay at a future time a fixed sum, calculated by them 
wkh reference to the value of the premiums which are to be paid, 
in order to purchase the postponed payment. Whatever event 
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maj ha|>p6n meanwhile, is a matter of indiffierenoe to the com« 
pany. Thej do not found their calculations upon that* but simply 
upon the probabilities of human lift ; and tliej get paid the full 
Talue of that calculation. On what principle can it be said that, 
if tomiB one else satisfies the risk, on account of which the policy 
may haye been effected, the company should be released from 
their contract? The company would be in tbe same position^ 
whether the object of the insured were accomplished or not; 
whether he were in a better or worse position, that could have no: 
effect upon the contract with the company, which was simply 
calculated upon the yalue of the life which they had to insure* 
The Exchequer Chamber came to this conclusion in the case of 
ail insurance upon ^he whole term of a life, where the person 
insured had received the amount, to provide against the loss of 
which his insurance was effected." 

19. GroODALL Y. Gawthokke. 2 Smalc & Giff. 875. 

Bottkumoua Heir — Rents and t^ofits — Title to when accruing. 

The rents of an estate accruing due after the death of the 
owner not received by his presumptive heir, will belong to his 
posthumous child, upon whose birth the seisin of his presumptive 
heir will be displaced. 

. If, however, during the qualified heirship and seisin of the 
presumptive heir, before the birth of the posthumous heir, the 
former had entered and received the rents, an action of account 
would not lie against him, and he would be justified to retain 
what he had received, and had lawfully acquired. 

20. Edie v. BABmoTON. 3 Ir. Ch. Rep. 568. 

Powtr — Appointmeni — WiU Atuta. 

Where a general power of appointment is exercised by will in 
favour of a volunteer, he is a trustee for the creditors of the 
appointee. Thus where a fund was bequeathed in trust for the 
separate use of A. for life, with power to dispose of it by will, 
except in favour of a particular person, it was held by the 
Master of the Rolls, that the power, although there was a resti'ic^ 
tioh against exercising it in favour of one particular por-son, was 
general, and upon its exercise the appointees were trustees for the 
creditors of A., and the fund assets for the payment of her debts. 
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21. CoAn ▼. Abhold. 2 Smala ft OlfT. SIL 

SkeBe/g Ca$e — Rule in — RendHng Freehold. 

A testator devised real estates to A., his eldest son, for ninety- 
nine years, if he should so long live, remainder to trustees and 
their heirs for A.'s life in trust to support contingent remainders, 
remainder to the heirs of the body of his son, and for want of 
such itsuet remainder to his second son for ninety-nine years, ftc. 
Sy a codicil, the testator devised his real estate to trustees in 
trust for sale. It was held by Sir J. Stuart, Y.C, that the heirs 
of the body of A. took by purchase, and that no equitable free* 
hold resulted to A., so as to bring the case within the operation of 
the rule in Shelley's case, and thus create an estate tail in him. 

22. Strbtton y. Ashmall. 3 Drew. 9. 

TfuiUea -— Femtr to Invui'^Bfmeh of TnuL 

Trustees had power to lay out money " upon suck securities as 
^tey should approve/' and the indemnity clause provided that 
they should not be answerable "without their wilful default.** 
The trustees invested the money upon the mortgage of a malt- 
house and buildings and a house attached to it ; but it did not 
appear that they took any steps to ascertain the value of the 
property. Beld^ by Sir R. T. Kindersley, V. C, that the tmstees 
were bound to exercise a fair and honest discretion to invest 
upon sufficient securities^ so that, if the ground of wilful default 
was the selection of a security being at the time insufficient, the 
indemnity clause did not apply. " The property," said his 
Honour, " upon which the trustees advanced the money appears 
to be principally of a nature for carrying on trade ; and 1 observe 
that, for that reason alone, it is property liable to a great fluctua- 
tion in value; and the ordinary care which a man in carrying 
on his own affairs would use, and which the trustees are bound 
to exercise, would induce him to say, *I cannot invest money 
on such property, without seeing that the value is so great as to 
leave a large margin for depreciation.' It has been decided in 
many cases, that the duty of trustees is this, — not as a fixed rule 
liable to no variation, but as a rule of ordinary discretion, — not 
to lend more than two thirds of the actual apparent value, even 
when the property is land of an apparently fixed and permanent 
value ; but if it is property of a fluctuating character, they ought 
not to lend upon property of l6ss than twice the amount lent .... 
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And I ought to observe, on the question of breach of trust, that 
in all casQS where a trustee lends on property of an irregular 
description, it lies on him to show that the property was suffi- 
cient ; the onus is not on the cestui que trust to show that it was 
insufficient.*' 

23. Beech y. Kemp. 18 Beav. 285. 

. Voluntary SeUUment— Specific Perfarmanee^Tnut-^Vedaraium of Trust 

Where an assignor without consideration has not done all in 
his power towards making a complete legal transfer, a Court of 
Equity will not enforce it. In this case some consols, standing in 
the names of two trustees (the defendant being the representative 
of the survivor), stood settled upon trusts, under which the plain- 
tiff was entitled to a life interest, with remainder to the defendant 
absolutely. The defendant, without consideration, assigned the 
stock to the plaintiff, but made no transfer. It was held by 
Sir J. Bomilly, M. R., that the Court ought not to declare the 
defenda,nt a trustee of the stock for the plaintiff, or to compel a 
transfer. " It is this," said his Honour, "which makes a material 
distinction between this case and that of Kekewich v. Manning 
(1 De G. M. & G. 176.). There, as I pointed out distinctly in 
Bridge V, Bridge (16 Beav. 325.), being four trustees of the will 
in whom the legal interest was vested, and the beneficial owner 
having assigned over the funds to three persons, in trust for certain 
persons as volunteers, no transfer is made to the new trustees so 
appointed, nor is there any reason, as there was in Kekewich v. 
Manning, why the transfer should not have been made. In Keke- 
wich V, Manning the original trusts were not exhausted, but the 
life estate of the mother continued in the stock, and until her death 
no transfer could have been made. The assignor had done all she 
could do. That is not so in this case. So, in the present instance, 
it is obvious, there was no outstanding interest except the plain- 
tiff's, and the transfer of the stock ought to have been made, if 
both parties had been willing to complete the transaction, and if 
the transfer had been made, the plaintiff's title would have been 
complete. The argument employed by the plaintiff, that having 
himself the life estate, no transfer could be made without his con- 
sent, clearly does not apply, because he would be the absolute 
owner if this assignipent was perfect, and it was throughout his 
exp^'essed desire to get the transfer completed. . . . The result is, 
that in my opinion, consistently with the decision in Kekewich t;. 
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HanniBg and Bridge «. Bridge, the relation of trustee and eesim^ 
que tmst has not heen created, and I must, therefoice, dismiss thia 
bill ; but, considering the state of the authorities, without coits.** 
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Queen*s Bench 
Common Fleas 
Exchequer 



REFOBTEBS. 

- 4 Ellis & Bl. Part 1. 

- 15 Common Bench. Parts 2 & 3. 

- 10 Exchequer. Part 3. 



1. Allen Enemy— Judicial Notioe of the Existence of War. S. Arbitrament 
— Finality of Award. 3. Attorney, Duty 6f— Reasonable Care of Papers en- 
trusted to him. 4. Contract of Sale — Warranty — EfTect of Private Representa* 
tion previous to Sale by Auction. 5. Costs — Security for — Insolvency of 
PhuntiffI 6. Covenant, Construction of— Fixtures-^ Lessor and Lessee. 7. 
Equitable Defence — Comnx>n Law Procedure Act, 17& 18 Vict. c. 185. ss.8S. 
86. — Injunction. 8. Infant— Liability after Six Years for Necessaries on Written 
Acknowletlgment made during Infitncy. 9. Judgment recovered — Judgment in 
Trover — Effect of in vesting the Property in the Goods. 10. Local and Personal 
Acts — What within Provisions of 5 & 6 Vict. c. 97. s. 5. — Ramsgate Harbour 
Acts — Limitation of Actions, &c 11. Merger of simple Contract — Recovery 
of Deposit on Shares in a projected Railway where no Act obtained — Demand 
of Interest. 12. Practice— Interrogatories to Parties ~ 17 & 18 Vict. c. 125. 
8. 51. 13. Ship — Bill of Lading-;- Right of Consignee to demand back Goods^ 
put on board before Ship sails. 14. Trespass — Possession under Fraudulent 
Misrepresentation. 15. Use and Occupation where Terms of Agreement in 
Writing not carried into effect on the part of the Landlord. 16. Writ of 
Error — Power of Courts to quash in Criminal Proceedings for Collusion — 
Statute 11 & 12 Vict. c. 109. s. 39. 17. Written Instrument of Demise void 
as a Lease under 8 & 9 Vict. c. 106., available to show Terms of Tenancy where 
Occupation under it. 



1. Aloinous t. NiGBEa. 4 Ellis and Bl. 217. 

Alien jpnemjf-^ Judicial Notice of the ExiaUnce of War* 

To an action for work and labour, the defendant pleaded j^titf 
darrein continuance, that plaintiff is an alien, bom in Russiai and 
VOL. XXIL P 
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if Btk ^nemy of our lady the Queen> and sot a oubject, and residing 
in this oottntry without leate of the Queen. The pliuntiff de* 
m.urred to this plea, and the Court of Queen's Bench held^ that the 
Court must take judicial notfce that Russia was at war with this 
country ; and that the plea was sufficient in substance. 

2. Wood v. The Coppbb Minbbs Company. 15 Com. Bench, 464. 

ArhiirametU — Finality of Award. 

This cause, and all matters in difference between the plaintiff 
and the defendants, had been, in 1848, referred to an arbitrator 
by an order of nisi priue (subsequently made a rule of Court), 
the costs of the cause to abide the event) and thos^ of the refer- 
ence and the award to be in the discretion of the arbitrator, who 
was to be at liberty to make two several awards at different times, 
by the first of which he was to raise questions of law for the 
opinion of the Court ; and it was by the rule of Court ordered, 
''that neither party should enforce payment x>f anything whick 
might be found due by the arbitrator, under the first award, until 
the arbitrator should have made his final award.*' 

The arbitrator stated a case for the opinion of the Court which 
had been argued and decided (see Wood v. The Copper Miners 
Company, 14 Com. Bench, p. 428.) ; and in the result, the plain- 
tiff became entitled to 2272L as damages. 

The defendants afterwards obtained an Act of Parliament for 
regulating their affairs, and under that Act the plaintiff received 
an allotment of shares in lieu of the damages so awarded to him. 
It having become unnecessary and impracticable to proceed further 
with the reference, no second award was ever made. The plain- 
tiff, ]iowe.ver, signed judgment, and issued execution against the 
, defendants thereon for the costs of the action. 

The Court set aside the judgment with costs, holding, that in 
the absence of a final award, the plaintiff was, by the rule of Court, 
precluded from enforcing his remedy for such costs. 

8. The North- Webtesn Railway Company v. Sharp. 
10 Exchequer, 451. 

Attqtwff, Duty •/— Hmttmable Can of Papen MffiMlti/o him. 

This was an action against the defendant, formerly the attorney 
and solicitor of the plaintiffs, for damages sustained by the 
plaintiffs in consequence of the confused and disordered condition 
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in which he allowed the plaintiffs' papers to be whilst in his care 
and custody. 

The defendant had acted as the attorney and solicitor of the 
Company for several years, but was discharged shortly before the 
action was oommenced. The defendant being then reqaired to 
hand over the plaintift' papers, delivered them up in such a 
disordered state that the Company was put to some expense iu 
arranging and putting them into proper state aad order. The 
plaintiffii obtained a verdict, with nominal damages, and the 
Court of Exchequer refused to disturb it| on the ground that a 
pesBon entrusted, like the defendant, with papers belonging to 
another, if not bound to keep them in such order as ia convenient 
for reference, is at all events boupd to deliver them up in a reason- 
able condition for use. 

4. Hopkins t. Taitqubk^tI 15 Com. Bench, 130. 

Camtrad of Sale — Warrantif — Ejfket of Private RepreeeiUatkm prmoua to Sale £y 

Auction, 

The defendant sent his horse, which he had purchased for 
260 guineas, to Tattersall's for sale, and it was advertised with 
others, to be sold by auction without reserve, on Monday the 30th 
.of May. On the morning of the previous day (Sunday), the 
Plaintiff went to Tattersall's, looked at the horse, and was in the 
act of examining his legs, when the defendant interposed, and said 
to him, ''You need not examine bis legs; you have nothing to look 
for ; I assure you he is perfectly sound in every respect." The 
plaintiff replied, '' If you say so, I am perfectly satisfied/' desisted 
from the examination, and next morning attended the sale, bid for 
and purchased the horse for 280 guineas. Nothing was said 
during the sale about a warranty, and it was found to be the usual 
course at Tattersall's for horses to be sold without a warranty. 
The horse having turned out unsound, was sold by the plaintiff 
for 144 guineas, and the present action was brought for the differ- 
ence between this sum and the sum paid by the plaintiff. 

The Court of Common Pleas unanimously held, the action 
could not be maintained, the representation by the defendant on 
.the Sunday not amounting to a warranty, the contract in a sale by 
. auction commencing when the thing sold is put up by the auc- 
tioneer, and ending when it is knocked down, it being necessary, 
^ in order to constitute a representation or warranty, to show that 
it was understood, or intended to form part of the contract. 

p2 
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5. GoAtlbt v. Ehhabt. 15 Com. Bench, 291. 

CoU» — Seeuttty for -^ Iiuoltency of Hainiiffi 

The plaintiff in this case was insolvent, and having assigned 
the subject An dispute, was suing, not for his own benefit, but 
for that of the person to whom he had so assigned the debt. Mr* 
Justice Crowder, on proof of the facts^ made an order on the 
plaintiff to give security for the costs, and the Court of Exchequer 
refused to disturb this order. 

6. Elliott y. Bishop. 10 Exchequer, 496* 

Covenant^ Construction of — Fixturet — Ltuor and Lessee, 

A lease, for a long term of years, of an unfinished house con- 
tained a covenant on the part of the lessee to surrender to the 
lessor the premises at the end of the term, ^' together with all locks, 
keys, bars, marble and other chimney-pieces, foot-paces, slabs, and 
other fixtures and articles in the nature of fixtures which shall at 
any time during the said term be fixed or fastened to' the said de- 
mised premises, or be thereto belonging." At the time of the 
lease the house was intended to be used as a tavern^ and was sub*- 
sequently completed and fitted up by the lessee with things neces- 
sary for carrying on the business of a tavern-keeper and licensed 
victualler, including various articles of the description known as 
" trade fixtures," and others known as " tenant's fixtures," fixed to 
the house in the ordinary way, and which, in the absence of any 
covenant to the contrary, would be removeable by a tenant. The 
defendant afterwards contracted with the plaintifi; the lessee, to 
purchase from him an under-lease of the premises, and the good- 
will, and also the furniture, fixtures, stock in trade, &c. at a valu- 
ation. In pursuance of this contract, the plaintiff executed to the 
defendant an under-lease, which contained a covenant, on the part 
of the defendant, in the same words as the above covenant by the 
plaintiff in his lease. On a special case stated for the opinion of 
the Court of Exchequer, the learned Judges were divided in opi- 
nion as to the rights of the parties under the above covenants ; 
Baron Parke holding that the lessee had no right to sell, and con- 
sequently the defendant could not remove either the tenant's fix- 
tures or the trade fixtures ; Barott Piatt holding that the cove- 
nants did not apply to either description of fixtures ; and Baron 
Martin holding that the covenants applied to the tenant's fixtures 
only, and not to the trade fixtures* 
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7. Thb Hikes Botal SocnBTT v. Magnat, Babt. 
10£xchequer»489. 

E^mUabk Defrmx^Cammm Law ProeeAnre Ad, 17 ^ 18 fid. e. 1S5. tt. 83. 86. 



The plaintiffs having brought an action against the defendant^ 
who was their tenant of a mill, for breaches of covenant in a lease 
as to paying rent and repairing, the defendant proposed to plead, 
with four other pleas, the following plea as an equitable defence : 
" That it was agreed between the plaintiffs and the defendant that 
the defendant should surrender by yielding up to the plaintiffs the 
premises in his occupation, and permitting the plaintiffs to receive 
the rent, and the tenants of the other portions to attorn, and that 
the defendant should pay the sum of 250L and give up a quantity 
of machinery to the plaintiffs, in consideration of the tenancy being 
put an end to, and in discharge of all claims under the said lease: 
that the defendant accordingly paid such sum of money and delivered 
np the lease, and withdrew from possession of the premises occu- 
pied by him, and permitted the plaintiffs to receive the rents of the 
tenants who were willing to attorn, and that the defendant relin- 
quished also the nmchinery, and had done all conditions precedent, 
and had been ready and willing to do all other things neceasary on 
his part for putting an end to the tenancy, and by way of satisfac- 
tion as aforesaid ; and that this action was brought in fraud and 
breach of the said agreement, and it was entirely the fault of the 
plaintiffs that such surrender was not completed:" the Court of 
Exchequer refused to allow the pleas, holding that the plea 
in question did not constitute an equitable defence within the 
17 & 18 Vict. C..125. ss. 83. 86. (the Common Law Procedure Act, 
1854), as a Court of Equity would not either compel performance 
of the agreement between the parties, or restrain the plaintiffs 
from executing their judgment without at the same time compel* 
ling the defendant to execute a surrender in writing, pursuant to 
the Statute of Frauds ; and this Court had no power to compel the 
defendant to execute such surrender. 

8. WiLLbvs and Wife v. Smith. 4 Ellis dc Pl. 180. 

Infani — Liability after Six Ytarefar NeeessarieM on Written Acknowkdgmeni made 

during Infancy. 

This was an action for necessaries supplied to the defendant 
during infancy more than six years before action brought. The 

p3 
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defendant pleaded the Statute of Limitations. The plaintiff re- 
plied an aoknowledgmefat in writing! the defondant rejoined that 
he was an infant when auoh acknowledgment was made ; and the 
plaintiff surr^oined that the debt was for necessaries, and the said 
acknowledgment in writing made in respect thereof. 

On a demurrer to this surrejoinder, the Court of Queen's Bench 
held it good, and that an infant being liable for necessaries, can 
bind himself by a written acknowledgment under 9 Geo. IV* c. 14. 
s. 1., to avoid the operation pf the Statute ofXimitations. 

9. BucKLAND y. Johnson. 15 Com, B. 145. 

JudgmmU vtoovend — Judgment in Trover — Effect of in vesting tho Proporty tn 

the Goode. 

The declaration contained counts for money had and received, 
goods sold and delivered, an account stated, and for a wrongful 
conversion. The defendant pleaded inter aliOy that the wrongful 
conversion by the defendant was jointly with one Thomas Barber 
Johnson, and that the plaintiff recovered judgment against th6 
said T. B. Johnson for the said conversion, and that the causes 
of action in respect of which the plaintiff so recovered that judg- 
ment against T. B. Johnson, included all the causes of action to 
which that plea was pleaded. 

It appeared in evidence that the defendant and A. had wrong- 
fully converted the goods of the plaintiff by selling them ; that 
the proceeds of the sale (150/.) were received by the defendant 
alone, and that the plaintiff had sued T. B. Johnson, and had re* 
covered a verdict for 100/. as the value of the goods so converted, 
but that in consequence of Johnson's insolvency he had obtained 
no satisfaction. On the trial the defendant's plea was amended, 
by adding that ^Hhe said money was money received for and as 
being the proceeds of the sale of the goods in this last count and 
hereinafter mentioned." 

The Court of Common Pleas held this amendment proper, and 
that the plea thus amended afforded a complete answer to the 
plaintiff*s claim in this action. 

10. Sharp v. Shepherd. Moore v. Shepherd. 10 Exch. 424. 

lA)cal and Personal AcU — What within ProviHons of5^6 Viet, c, 97. «. 5. — ^ 
Ranugate Harbour Acts — Limitation of Actions, ^. 

The Court of Exchequer in this case had to consider the 
provisions of the Ramsgate Harbour Acts, 32 Geo. 3. c. budvj. 
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and i55 Gko. 3. c. Izxziy., and held them to be Local and Personal 
Acts, within the meaning of the 5 ^ 6 Viot c. 97^ which gitea 
a period of two years for the bringing of actions for anjthing 
done under the authorit^r of saeh Acts. The Court said it would 
not be possible to reconcile the two previous eases on the definition 
of Local Acts,yiz.Bamett9.0oz (9 Q.B.617.) and Richards v. Easto 
(15 M. & W. 244.). 

11. MOWATT ▼. LoBD LOHDESBOBOUGH. 4 EUis h BL L 

M^ffvr ofnmplt Qmtraet— Recovery qf Deposit on Sharet in a projfeUd Railway 
where no Act obtained — Demand of Interett, 

This was a writ of error on a judgment of the Queen's Bench 
on a special verdict in an action of assumpsit for money had and 
receivedt and interest there, being a plea of non-assumpsit and 
issue thereon. A special verdict containing the inferences drawn 
by the Court of Queen's Bench on a special case, set out the whole 
f«ct9 substantially as follows* The defendant, being one of the 
provisional directors of a projected railway company, issued, with 
tbem, circulars, stating that, "in the event of the Act not being 
obtained, the directors undertake to return the whole of the de- 
posits without deduction." The plaintiff applied in writing for 
shares. The directors, by the authority of the defendant, answered 
in writing, inclosing the circular stating that shares were allotted 
to plaintiff; that he must pay the deposit by a given day ; and, 
on his doing so, and presenting thftt letter, a receipt would be 
given him, which would be exchanged for scrip on his executing 
the parliamentary contract. Plaintiff paid the deposits and executed. 
« deed, which the jury found, was that intended as the parlia- 
mentary contract. It was a deed between the shareholders of the 
one part» and two trustees on the other i and it, in terms, autho- 
rised the directors to expend the deposits for the purposes of 
obtaining an Act. 

The plaintiff afterwards applied for more shares, which iat his 
request were allotted, to E., F., and B., who executed the deed. 
The jury' found that E., F., and B. were, and were known to 
defendant to be, mere formal and nominal parties, and that the 
deposits on these shares were to the knowledge of defendant paid 
by plaintiff, in whom the whole beneficial interest was. The jtiry 
also found that the circulars were sent by the defendant for th6 
purpose of inducing plaintiff to believe that^ if the deposits were 
pidd and the deed executed, the amount of the deposits would be 
returned- by* the defendant and the other directbrs to the pldntifi^ 
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in the event of failure to obtain the Act, and that pluntiff was 
induced to pay the deposit on those terms. No Act was obtained. 
The plaintiff wrot« to defendant demanding payment of the de- 
posits on all his shares, with interest from a time then past. The 
verdict then concluded by stating that at the trial five points were 
made. 1st, That the contracts, if any, between plaintiff and de* 
fendant were merged in the parliamentary contract, that being 
under seal. 2nd, That the deed authorised the expenditure of 
the money, and, therefore, money had and received would not lie. 
3rd, That the documents admitted in evidence were not properly 
stamped. 4th, That plaintiff could not recover in respect of the 
shares subscribed for by E., F., and B. Lastly, that the demand 
of interest was not sufficient within stat. 3 & 4 WilL 4. c. 42. 
s. 28. And the jury referred these five points to the Court. 

Judgment being given in the Queen's Bench for the full amount, 
with interest, on the special case, and judgment having afterwards 
been entered up there on the special verdict : this was affirmed, 
on error in the Exchequer Chamber, where it was held that 
the Court could consider only the points referred to them by the 
jury. That, as to these, 1st, there could be no merger, the agree- 
ment and deed not being between the same parties. 2ndly, that 
it sufficiently appeared that the defendant agreed to return an 
amount equivalent to the deposits, and that it was not any ob- 
jection to an action for money had and received, that by the 
agreement the specific money deposited might lawfully be spent, 
and an equivalent amount paid. 3rdly, that the objection to the 
admissibility of the evidence could not be raised on a special 
verdict. 4thly, that the only point referred by the jury being, 
whether the execution of the deed by E., F., and B. was a bar to 
the plaintiff's right to recover, there was ground disclosed on the 
verdict on which plaintiff might recover notwithstanding that 
fact. Lastly, that the demand of interest was sufficient under 
Stat. 3 & 4 WilL 4. c. 42. s. 28. 

12. Martin v. Hemming. 10 Exchequer, 478. 

PraeUee-^InUrrogatorieM to FartU$'-'l7 ft- 18 Viet. c. 125. f. 51. 

The Court of Exchequer held in this case, that a defendant will 
not be allowed to deliver interrogatories before plea, unless a case 
of urgency is made out 

QutBre. — Whether the right to deliver interrogatories is limited 
to cases in which a discovery would be obtained in Equity? 
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Id. TiMBALL Y. Tatlob. 4 EUis & BL» 219. 

Mp'^ JSm of Lading ~^ Right of Contignor to demand badk Goodi put om board 
hrfore Ship <at/t. 

This was an action for freight, payable in advance in London 
two months after the ship should sail, for goods placed on board 
plaintiff's ship, there to be carried on a voyage to Port Philip. 
The defendant pleaded that, after a reasonable time for sailing, and 
a reasonable time before the ship sailed, defendant demanded back 
his goods in London, and the plaintiff would not deliver them. 
The plaintiff replied, that the captain had signed bills of lading 
making the goods deliverable at Port Philip to Dawson and Co. or 
assigns, and delivered these bills of lading to defendant, and de- 
ftendant had transmitted one of them to Dawson and Co. at Port 
Philip before he demanded the goods back. That defendant would 
not, when he demanded back his goods, restore the bills of lading, 
or indemnify plaintiff against those who might become holders of 
them, and claim the goods at Port Philip. The defendant rejoined, 
that Dawson and Co. were, and plaintiff knew they were, only 
agents for defendant, and having no interest in the bills of lading 
On demurrer to this rejoinder, the Court of Queen's Bench held, 
that a person who has shipped goods in a general ship is not en- 
titled at pleasure to demand them back without payment of the 
freight : and that the plea did not show such a delay in the sailing 
of the ship as to be a breach of contract on the part of the plain- 
tiff, and therefore that it was not necessary to decide whether such 
a delay would have been a defence to the action ; the plea being 
bad at all events. It was held also, that the replication was good, 
and that the rejoinder was no answer, inasmuch as plaintiff might 
be liable to an assignee of Dawson and Co. if the goods were not 
forthcoming at Port Philip. 

14. Feret v. Hill. 15 Com. B. 207. 

TrespasB — Possettum under Fraudulent Misrqfreser^ation, 

The plaintiff applied to the defendant for a lease of certain pre- 
mises, representing that he wanted them for carrying on trade as 
a perfumer, intending at the time he applied to use them as a 
brothel. The defendant relying upon this false misrepresentation, 
and the innocent, though false statement, of a third party, to 
whom he was referred by the plaintiff, that the plaintiff was a 
respectable man, and a perfumer, granted him a lease. The 
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plaintiff accordingly entered into possession, and used the premises 
as a brotbal, whereapon the defmidaDt forcibly evicted him. 
The plaintiff having brought ejeotment to reooyer posaemon^ tho 
Court of Common Pleas held, that he was entitled to recover, for 
that the fraudulent misrepresentation wa9 as to matters collateral 
to the lease^ and did not avoid it^ The case was very ably argued . 
by Mr. Raymond and Mr. Gifl&rd, and the Court, in giviug 
judgment, relied much on their arguments, "Mr. Baymond," 
said the Lord Chief Justice, '* contended that an agreement to let 
apartments, to be used by the tenants for immoral purposes, is an 
illegal and void agreement ; that the defendant was justified in 
forcibly evicting the plaintiff the moment he discovered ttie im- 
proper use he was making of the apartments ; and that if we bold 
the plaintiff entitled to recover, and so reinstate him in possession, 
we shall be lending our aid to the enforcing an agreement that ia 
tainted with fraud and illegality. I thought at first that argu- 
ment presented the true view of the case, but the argument of 
Mr. Giffard ba9 convinced me that the real question is, whether 
the agreement having been made^ and the term vested in the 
plaintiff', and the plaint^ having been once let into possessiont the 
cMtate has not eopaned as to prevent its being divested by a Qolla^ 
teralfraud*^ 

15. Smith v. Ei^pRiDaE. 15 Com. B. 236. 

{/•i and Oeeupation whin Ttmu of Agreement in Waiting not oairried hUo eJffkU 
on ike part of the tandhnt. 

This was an action* for use and occupation. The defendant 
entered on certain premises of the plaintiffs, under an agreement 
ibr a demise at a certain rent, the rent not to commence until 
repairs were completed by the landlord, the agreement being 
silent as to the terms of present occupation. The tenant entered,> 
but left before the repairs were executed. The Court of Common 
Pleas heldy that the entry and oodupation before the repairs were 
executed, was evidence to go to tb^ jury of an implied agreement 
to pay in the meanwhile what the prepiises were worth; and 
although the tenant left before the repairs were executed, the 
question was, whether there was such an implied agreement, and 
if there were, he. was liable for a reasonable compensation for his 
occupation. 



Points determined in the Courts of Common Law. 219^ 



16. Reg v. Alletxe. 4 Ellis h Bl. 186. 

Writ of Error — Power of Court to quoth in Criminal Proctedingt for CoUunon,"^ 
Statute 11 ^ 12 Fict. c. 109. «. 39. 

The defendant having been convicted in the Court of Queen's 
Bench of a misdemeanour, and judgment given, he sued out a 
writ of error to the Exchequer Chamber^ and there obtained judg- 
ment for want of joinder in error. 

The Court of Queen's Bench being satisfied upon affidavit that 
the suing out of the writ of error and judgment thereon were the 
result of a compromise, quashed the writ of error, Lord Campbell 
observing that, ** at Common Law this power would have been in 
the Court of Chancery, on the Common* Law side, but the stat. 12 
k 13 Ylct. c. 109.8. 39., gives it to the Common-Law Courts, and 
in Garrard v, Tuok (8 Com. Bench, 231. 268.), the Court of Ex- 
chequer Chamber decided that tbej had no power to grant a wril 
of error brought before them for anything not apparent on tho 
records but that for matter not apparent on the record, tb^ 
Court from which the error came bad the power." 

17. Tbess y. Sayaoe. 4 Ellis & Bl. 36. 

Written Inttrument ofJ)mni$e void at a Leate under 8^9 Viet, c, 106. avaibMe tQ 
thow Termt of Tenaney where Oceupaiion under it. 

The plaintiff and defendant^ on the 17th December, 1850, exct 
cuted a written instrument not under seal, by which the plaintiff 
agreed to let, and the defendant to hold, land, for a term of three 
years, from 25th December 1 850, at a rent payable monthly. The 
defendant entered, and it was afterwards orally agreed, that the 
rent should be paid quarterly. On the 26th December, 1853, 
the plaintiff demanded possession, and then brought ejeotm^nt, 
and the Court of Queen's Bench held, that stat. 8 ft 9 Yiot, q, 106* 
■« 3., though rendering the lease yoid, as not being by deed, stiU 
made it void only as a lease, and did not prevent it from iodir 
eating the terms on which the defendant beld, as tenant from 
year to year, and that, consequently, the defendant's tenancy 
migbt be determined, during the term, by half-a-year's notice, bu^ 
at the end of the tenp, expired without notice. 
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THE COUNTY COURTS. 

We believe there is but one opinion out of the Legal Pro* 
fession upon the inestimable benefit of local judicature given 
to the communitj by the establishment of County Courts. 
The only objections which have been raised by ingenious 
men upon principle, resolve themselves into an assertion that 
there are defects inseparably attendant on the administration 
of justice by functioilaries who do not take a part in the con- 
tentions of the Forum, who may have local prejudices from 
acquaintance with parties or practitioners, and who are not 
curbed or controlled by a regular Bar. Nor can it be denied 
that a system may by possibility be imagined, but by no possi- 
bility be put in operation, which should give all the advan- 
tages of cheap and speedy justice without any of the draw- 
backs. An indefinite increase of the judicial body might 
possibly enable the Judges of Westminster Hall to visit 
three or four places in each county every fortnight, relieving 
each other from sitting in Westminster Hall ; and something 
like, but not very like a Bar, might perhaps be obtained in 
the chief places, while the presence of that body would be- 
come less essential in consequence of the change. But, 
jdactically speaking, it is quite manifest that the great bulk 
of the disputes which arise among men must either not be 
tried at all, or be tried by a Judge living on the spot, or 
resorting thither so frequently as to have his Court almost 
always open. The fact that hundreds of thousands of causes 
were tried as soon as the new system was established, none 
of which could, but for its assistance, have ever been tried at 
all; and that a vast number were speedily disposed of at 
little cost to the suitors, which would otherwise have entailed 
upon them the vexation of delay and an intolerable expense, 
speaks a language on this subject which all can comprehend, 
and which makes all further reasoning superfluous. 

But this system has found very formidable adversaries in 



Postscript 221 

two quarters, and not the less to be dreaded that beside 
having the powers of obstruction, they are pleased tq. profess 
much good-will towards the new Courts, which thej all the 
while are undermining. One of these adversaries is the 
body of Judges in the Superior Courts ; the other is the 
Government; but unless the Government neglected « its 
bounden duty, and oppressed the local tribunals, the Judges 
could not materially interfere with their functions. It is by 
the co-operation of both adversaries alone that any serious 
obstruction can arise.' The occasional expressions of dis- 
respect which are heard we place out of view. Words 
can do little barm. But when regulations are made to 
lower the fees ex(icted from the suitors in the Courts above, 
while the Government insists upon maintaining the fees ex- 
torted from the suitors in the Local Courts, and when end- 
less delays are interposed to the final regulation, upon reason- 
able grounds, of the costs in them, we can well conceive how 
many causes are drawn towards the Courts above which 
would naturally have gone to those below. The practitioner 
is thus armed with a power of doing what his interest at all 
times prompts him to attempt, — carrying his client to the 
Court which puts most money in his own pocket. 

Our first complaint then is of the Government refusing to 
abandon the unjust gains which it makes at the expense of 
the County Court suitor. No less than 280,000/. a year are 
levied by taxes imposed upon all proceedings in these Courts. 
By a convenient substitution of one word for another, this 
exaction is disguised from the public view ; the word fee is 
* used instead of tax ; and thus the extortion of the Govern- 
ment is confounded with the lawful payment to the counsel 
and attorney ; all the expenses to which the suitor is subjected 
are made to come under the name of fees ; and he does not 
perceive that when he pays two pounds, one is the perfectly 
just expense of his law agent, the other the utterly unjust 
demand of the Government. 

But the oppression does not end here. While the 
Government are thus compelling the class of suitors who can 
least afford it to pay 280,000/., it has been reducing the fees 
in the Superior Courts to 50,000/. Thus those causes which 
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can the beet afford* to meet this demand, are al^wed to pay 
between five and six times less than those which can the 
least am>rd it* It is contrary to all principle, it is against the 
most plain rules of justice, that the suitor either in the 
Superior or in the Inferior Court should be mulcted in anj 
sum at all for the act of seeking his rights, or protecting 
himself from wrong. But there are degrees of injustioe, and 
it is still worse when it is deliberately made to fall upon 
those least able to bear its pressure. The gangs which of 
.old used to cross the Border and levy black mail, may not 
have been very scrupulous in their operations, or much con- 
sidered the capacity of their victims to bear the oppression. 
But they certainly never laid down the rule followed by our 
Treasury ; they never let the rich off to make the poor feel 
.their power. 

But has this enormity ever found a defender in any of the 
-Governments which have within the last three or four years 
successively managed the public affairs? Nothing of the 
kind. All have in their turn admitted whatever could be 
Baid against it ; all have avowed their determination to re^ 
move the grievance. Nay, when Lord Brougham, anxious 
for the safety of the measures he had a quarter of a century 
ago first propounded, and naturally perceiving that it could 
hardly be reckoned safe under such a pressure, again and 
again called on the Ministers to perform their promise, so often 
repeated, he was on one or two occasions told that it was need- 
less to have commissions for inquiry into the County CourtJi, 
and, among other things, into the fees, because that would 
take some time, and this monster grievance could be removed • 
at once without any inquiry. But now the Commission has 
been inquiring for nearly two years, and no one can pretend 
that there was the least difficulty in reducing the fees, that is 
lowering the tax now, because the Ministers had admitted 
that no report was wanted to show the ^necessity of the 
measure. 

Our next complaint on behalf of these tribunals is the 
treatment of the Judges. Parliament had granted a sum 
sufficient to pay each of them the salary of 1500/. a-ycar, 
instead of 1200/., their present aiuount The Trcaeury 
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thought fit to proceed immediatelj, without waiting for the 
Beport of the Commissioners^ and to single out a few of the 
. Ju^et for an increase of salary ( giving some lAOOL, and 
some IMOi We protest vehemently against this mode of 
treating high judicial officers. There is not the shadow of a 
-grotind for mdcing any distinction between one Judge and 
another. It requires the same learning and the same skill 
^to decide five hundred causes as twice the number. Who 
ever dreamt of reducing the salaries of the Judges in the 
Common Pleas because they do not sit half the number of 
liours that the Queen's Bench and the Exchequer sit ? To 
%e sure, the grossest blunders were committed by the Trea- 
sury in these proceedings. They first stated that one criterion 
was adopted in making the appointment, and then another. 
They had given the augmentation to some contrary to the 
criterion at first announced ; therefore they had recourse to 
another by way of justifying what they had heedlessly done. 
But they never could get rid of the charge that they had 
wholly left out of view the labour of long journeys, and the 
discomfort of absence from home. Their crude, ignorant 
operations were universally condemned^ and the Lord Chan- 
cellor was understood to have expressed his surprise — perhaps 
we- might add, his displeasure — that any such step as the 
augmentation should have been taken when the Report of 
the Commission was daily expected. 

It is impossible to mention that Commission without ex- 
pressing how great has been the disappointment occasioned 
by the delay of the Report, and by the belief so generally 
entertained, that it will recommend no efiectual measure for 
extending the Local Jurisdiction. The understanding of the 
Profession certainly is, that the bulk of the learned Commis- 
sioners are averse to the County Courts, and inclined to what- 
ever is most likely to retain business in the Courts above. 
We trust that the prevailing rumburs exaggerate this ; but the 
majority of the Coromissioners are cither Judges or Prac- 
titioners in Westminster Hall ; and it will be a most agreeable 
disappointment tons if we find that the interests of Local 
Judicature have been consulted rather than those of the 
Legal Profession. 
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EVIL CONSEQUENCE OP DEFECTIVE PROCEDUEE— 
JUDICIAL PROCEDURE, CIVIL AND CRIMINAL. 

When Lord Brougham lately detailed the great defects in 
our Criminal Procedure* he glanced at, rather than dwelt on^ 
the hardships that may arise to those who are no parties to a 
prosecution^ and have no power of defending themselves. 
But this is an evil which belongs not to the course of Criminal 
Procedure alone ; it may be, and very often is, occasioned by 
the principle which pervades our whole judicial system, — ^that 
only the parties are regarded as haying any interest in the 
cause, — ^that their existence alone is contemplated, — ^that of all 
others the Court is entirely ignorant, — and that no one can be 
allowed to interpose how deeply soever he may be con- 
cerned in the course which the proceedings take. In certain 
cases before the Civil Law Courts, chiefly in Admiralty suits, 
some little exception is made to this rule. The practice of 
the Court of Chancery requiring all parties to be brought be- 
fore it, is hardly to be deemed an exception ; they are only 
called because they are really parties to the suit ; and many 
who never can be parties suffer, we do not say in their 
patrimonial interests but in their reputation, by proceedings 
in no part of which they can have any voice, or the least 
right to interfere. We shall now state the nature of this 
grievance under which so many actually suffer, and though 
there may be some difficulty in applying a remedy, the suc- 
cess of such an attempt does not seem at all hopeless. 

An action is brought for criminal conversation by the 
husband against the wife's supposed paramour. There can 
be no higher interest than her's to watch the plaintiff's case, 
and to repel the charge which affects her much more than the 
defendant. But her existence is unknown to the Court as a 
party having any interest at all. In most cases the defend- 
ant will protect her in defending himself, and whatever help 
she can give will be afforded him by her, on the supposition 
that the charge is well founded. If it is not, there can be no 
security for her story ever reaching the ears of the Court j 
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and in every case of a collusive defence, of a plot between 
the parties for enabling the husband to get rid of his wife^ it 
is manifest that she can do nothing whatever to obstruct the 
course of the proceedings ; she may afterwards appear in the 
Ecclesiastical Court to resist the partial divorce, and in 
Parliament to resist the divorce a mncuhy because in both 
proceedings she is a necessary party; but, meanwhile, a 
verdict has been had, and a judgment pronounced in the face 
of the public, consigning her to infamy, and this has been 
done altogether behind her back, and without her having 
been allowed any opportunity whatever of arresting this 
blow, or even of suggesting that she is the victim of a con- 
spiracy among her enemies. 

But though this is the strongest case that can be put, it is 
not the only one and it is not the most likely to happen. 
There are others of much more probable occurrence, and 
which work equal injury to character and credit. The same 
consequences may follow from the trial for conspiracy. 
A. is accused of conspiracy with B. and C. to do an unlaw- 
ful act ; by an understandmg with the prosecutor he may 
suffer the story to go uncontradicted before the jury, in 
order to injure B. and C. The verdict, it is true, (the 
judgment is, ex hypothesis never to be called for) only affects 

A. directly ; but the characters of B. and C are ruined by 
the publicity given to the trial. Again, A. publishes a libel 
charging B. with boasting that he had seduced C.'s wife or 
daughter, and being sued by B., he pleads a justification. 
The only issue>to be tried is whether B. did make the boast 
in question. The truth of it is wholly immaterial, and no 
one can be heard on C.'s part to prove, nor even to allege 
that if B. did make the boast, it was false. True, the Judge 
would state that the proof, however clear, of B. having made 
the calumnious assertion, is no kind of evidence that it was 
founded in fact. But a verdict being obtained by A. that 

B. had used the words would assuredly be reckoned by the 
bulk of mankind a kind of judicial authority for believing in 
the alleged seduction. Let it further be remarked, that 
another, and a glaring defect in our law, comes in to render 
such a vile proceeding on the part of the braggart safe : he 
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hfts gftttifled his preposterous Vanity by the boast ; but he 
has admitted only having done an act of the greatest crimi- 
nality morally, and which in law is no offence for which he! 
can be punished; nor can his admission be the ground of 
any action either for slander or for seduction, unless the 
parties whom he pretends to have seduced choose to confess, 
the truth of his story. Thus a remediless injury has been 
inflicted upon them, and the wrongdoer wholly escapes. 

The cases now supposed are certainly strong ones, but not 
extreme; and serious injury is done to the reputation of 
persons wholly strangers to the proceedings in a variety of 
instances, some of which have been of recent occurrence. It. 
is no answer to our complaint to urge that all the mischief 
arises from the publication of trials in the newspapers. 
Firsti it is not true that all the injury arises thus ; for the 
trials are in public, and what passes is more likely to be 
inaccurately repeated by those who hear than by those who^ 
report for the press. Next, this cannot be prevented unless^ 
by conducting the judicial proceedings with closed doors^ to 
the utter ruin of the administration of justica 

Nor is it a sufficient answer to say that the Court can 
interfere ; because, in many cases, until the cause comes be- 
fore it there can be no intii^ation who may have to sustain 
the attack. In some of these we have put this may be pre* 
viously known, and then it does not seem impossible to pro- 
vide a remedy. The Judge may direct the case to stand 
over until the person named, though no party, has notice, and* 
is allowed to intervene if he desires it. . Thus in every action 
for criminal conversation, as long as this opprobrium of our 
law continues, the wife should be allowed to intervene, and' 
as she may have had no notice of the suit, unless the plaintitf" 
proves having served her, the trial should be postponed. Li' 
those cases where the Court only learns the injury inlSicted 
in the course of the cause, there seems no other means of 
checking parties than giving a larger discretion as to costs, 
and enabling the Judge to visit those severely who have 
dragged strangers to the cause into notice. 

Akin to the grievance on which we have been dwelling is 
another arising from the necessary publicity of judicial pro- 
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ceedings^ those ex parte especiallj. In moving (to take an 
example) .for a criminal information the whole charge goes 
forth to the world, and the party accused cannot be heard 
for some time ; but possibly he may never be heard at all ; 
for the prosecutor may rest satisfied with his attack being 
made public^ and may never move to make the rule ab^olute ; 
or he. may so contrive his slander that there will be no rule 
granted, and then he has not to pay the costs of the party 
slandered. It has been decided on grave argument that the 
publication of police reports is illegal, though the practice is 
now inveterate, and it is submitted to very wisely because 
of the important benefits derived from it to the conduct of 
police inquiries. But there never, we believe, has been any 
decrees against the publication of ex parte proceedings in the 
Superior Courts — proceedings of a preliminary nature, such 
as those just referred to ; and^ ludeed^ as long as the pro- 
ceedings, whether before the police or the Superior Courts, 
are public, the suppression of printed reports would be a 
very inefiectual remedy for the evil, if it did not tend to 
increase it. 

Another mischief has sometimes arisen from this necessary 
publicity of proceedings, or rather the same mischief in an 
aggravated shape. Counsel have sometimes been instructed 
to open a case, the statement of which reflected on the de- 
fendant's character, and from the absence of a witness there 
has been a nonsuit, without, of course, the possibility of the 
party attacked being heard in his defence. No counsel of 
the least respectability could ever fend himself to so foul « 
contarivance ; but the brief never would disclose the nature 
of it, and he could only learn that a witness cscpeeted or 
relied upon hj those from whom he received his instructions 
was unexpectedly out erf the way. In all probability they 
are persons of so low a class in the profession that any 
censure the Court could inflict on the trick being discovered 
would not place them lower, and unless these offences were 
tnade to assume the shape of a conspiracy, no punishment 
eould be inflicted. 
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STATUTE LAW COMMISSIOK 

From recent rumours, there is too much reason to fear that 
the Statute Law Commission, which has fallen into so much 
discredit, will be abandoned bj its promoters, and not sus* 
tained by Parliament. This would be a sad result 'thus 
thoughtlessly or recklessly to punish the nation, and deprive 
it of the benefits of a good instrumentality, which, though 
at present ineffective, admits of being made, by judicious de-» 
yelopment and amendment, adequate to its excellent purpose. 
We would warn the friends both of the Conservation of the 
Law and of the Beform of the Law not to suffer themselves 
to permit a step to be taken which would have conse- 
quences so disastrous, and, probably for a very long time, and 
without the greatest exertions, irretrievable. Take the cita- 
del, and be careful, at the same time, to give no opportunity 
to any one, for any personal purpose, to spike the guns or 
fire the magazine. There is an imperial work to be done of 
most pressing need. The only want is an adequate instru- 
ment. Surely the nation can find half-a-dozen honest and 
capable persons to supplement the magnates of the Com- 
mission and redeem the occasion. 



CRIMINAL LAW REFORM. 

The friends of Law Amendment indulge the hope that the 
full statement by Lord Brougham on the 23rd of March, of 
the great defects in our Criminal Law Procedure, may tend 
to produce material improvements like those which followed 
the statement in Feb. 1828 ; and this appears to be also his 
own expectation. When appealed to by Lord Hatherton, 
a few days after, regarding the course he meant to pursue 
with his Resolutions, he said he was rather disposed either 
to have them referred to a Select Committee, or to move an 
address for a Commission ; but that he should take time to 
consider, as much depended on the mode of proceeding on 
this very important subject. Lord Hatherton bore testimony 
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to the great interest which it excited, and which, as a magis* 
trate of forty years* standing in a very populous county 
(Staffordshire), he fully partook. . His Lordship said he 
thought a Commission was preferable. Some days after Lord 
Brougham stated, that aipon full consideration he had come 
to the opinion that it would be best to pursue the course 
taken in 1828 with the assent and assistance of Lord Lynd- 
hurst, then Chancellor. He found, that of the ninety-five 
defects in the Common, as contradistinguished from the 
Criminal Law, no less than seventy had, since 1828, been 
removed either by the Legislature or in those few cases 
where the interposition of Parliament was not required by 
the Crown. Of these defects, eighty belonged to the head of 
Procedure, and sixty had been removed. This afforded great 
encouragement to adopt the same course with respect to 
Criminal Law Procedure. The examination of the subject 
in detail by a well-constructed Commission, and the full 
consideration of the necessary remedies, seemed most likely 
to produce the desired results; but he did not ask the 
Government to decide immediately, trusting that they would 
come to a determination in the ensuing recess. In this he 
was heartily joined by Lord Hatherton, who warmly pro- 
nounced his opinion upon Lord Brougham's measures for the 
amendment of the Law, an opinion in which the Lords 
present expressed their concurrence. The Lord Chancellor 
pledged himself that the best attention of the Government 
would immediately be given to this most important subject^ 
though of course he could not express an opinion without 
consulting his colleagues. When he added, that Lord 
Brougham had, if possible, increased his reputation by these 
proceedings. Lord Brougham interrupting him said, he desired 
to have less reputation, and more success. Whereupon the 
Lord Chancellor said, his noble and learned friend was rather 
unreasonable, when seventy out of ninety- five proposed 
amendments had been carried. But Lord Brougham replied, 
that those which had not yet been carried were worth more 
than all that had been, except, perhaps. Local Jurisdiction 
and the Law of Evidence. No doubt among the most im- 
portant of the improvements not yet carried he must have 
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included the great measure of Sammary ProoesB upon Bills 
and Notes ; as Mr. Napier^ in his able and unanswerable 
speech upon that question, lately cited Lord Brbagham's 
itrong recommendation of the measure, and description of 
the existing laws' defects in the statement of 1S28, so often 
refened to by Law Beformers. 



JUDICIAL PATRONAGE. 

This is the most important branch by far of the discretion 
exercised by the Government, and requires the closest atten- 
tion, we may say the most jealous watchfulness, on the part 
of the Public, especially of the Legal Profession. Happily^ 
whether from the knowledge of this unceasing vigilance, or 
from the higher motive of duty, the instances are rare of 
any considerable abuse. The danger of political — that is, 
party — interest or feeling interfering, is the risk most to be 
guarded against. But we have generally found a decorous 
abstinence — on the part of political personages at least — from 
any open interference. The rumours to the contrary, often 
current in Westminster Hall, have, for the most p?irt, been 
indignantly denied ; and any member, or body of members, 
of either House of Parliament, asking for a judicial place 
for their adherent, would at all times, even the most given to 
intrigue and to party manoeuvre, have been held somewhat 
in the nature of an outrage. How great then has been our 
astonishment at seeing the daily papers filled with a list of 
names, even by persons of the highest rank, as having joined 
in asking the place of a County Court Judge for a Barrister, 
on the ground of his having married the daughter of a very 
distinguished, and highly meritorious Greneral Oflfcer, now, 
unfortunately, no more I That this lady may well claim a 
pension no one can doubt. But surely those members of 
both Houses (hundreds in number), and others, cannot have 
reflected upcm the nature of their recommendation, else tiey 
would have teen sensible how gross was the absurdity of 
asking the deceased General's services to be rewarded by 
making his daughter's husband a Judge. If, indeed, the 
candidate for promotion deserves it by liis own qualifications. 
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his connexion with the G^nenA can be no ground for refacnng 
to acknowledge hia pretensione. But all must perceive how 
solid a ground for refusal ia afforded bj the canVass which 
has been made, and by the interference — the moat ill-judged 
and unfortunate interference — of those who have thus come 
forward in his support. 

We cannot advert to this aubject without ezpreaaing the 
satisfaction which the Profeasion, and above all ihoae mem* 
bera of it who are warm frienda of Law Beform^ have 
received from the laat appointment of a County Court Judge 
in the person of Mr. Lonsdale. The able and most valuable 
services of that learned person as Secretary to the Criminal 
Law Commission are well known to all our readers. But the 
last occasion on which the cause of Law Amendment was 
indebted to him at once occurs to our recollection as reudeiv 
ing his promotion peculiarly fitting. He and his able and 
learned colleague, Mr. Greaves, had defended the proceedings 
of the Commission, and of the Lords* Committee, against the 
attacks of the Judges, — attacks originating in a most hasty 
and careless examination (if it, indeed, could from courtesy 
be so termed) of the Digest prepared by the Commission, 
and sanctioned, after full discussion, by the Committee. The 
Paper of Messrs. Lonsdale and Greaves was not more re- 
markable for its learning and acuteness, for the irresistible 
reasoning which it contained, than for its admirable temper ; 
and the appointment of Mr. Lonsdale is a just tribute to his 
merits, and a just decision in favour of the Report. 

THE FRENCH ACADEMY. 

All political affairs are, of course, foreign to this Journal, and 
among these, the event of the day, the Imperial Visit ; save, 
indeed, that we must feel, with all friends of their country 
and of peace, the greatest satisfaction at circumstances which 
so materially tend to consolidate the happy alliance of Eng- 
land and France. But we trust that it will not be deemed 
in the least inconsistent with such feelings if we consider 
it necessary to take notice (and we do so with very sincere 
regret) of one of the last proceedings of our Imperial Ally 
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before he set out upon his late journey to London. It comes 
clearly within the province of a Review consecrated to the 
great subject of Jurisprudence, for it refers to the branch of the 
French Academy entrusted with that as with all the Depart* 
ments of Moral and Political Science. He was pleased, on the 
14th of April, to issue a decree adding a section to that class, 
on the alleged ground that it should deal with finance and 
administration, which, however, plainly fell within its general 
scope before the addition ; but it also added ten members 
to the class, increasing it to forty ; and it named those mem- 
bers on the unintelligible ground that the class could not of 
itself have named them. They may all be men of merit ; 
some of them are in office ; all of them will vote with the 
Court. We must be allowed to add, that we greatly rejoice 
that this Imperial decree was not made, like another, at 
Windsor. 
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LondoDy 1855. 

# 
This work consists of reprints from the ** New Monthly 
Magazme," of articles there inserted between the years 1822 
and 1828, except an account of Chief Baron WouHe, written 
last year. We only take notice of the book in consequence 
of the sketch it contuns of Lord Plunket, which pos- 
sesses considerable merit, while it also has material defects* 
It is not our purpose to dwell at any length on this subject^ 
80 important both in a professional and in a political view. 
But as to several passages in the history of this eminent 
person he has met with unfair treatment, partly, perhaps, 
from the prevalence of factious and other feelings of a sor- 
did kind, though chiefly, we verily believe, from ignorance of 
the facts more than wilful misrepresentation of them ; and as 
nothing is more painful to well-regulated minds than the 
sight of injustice; so is there a proportional satisfaction in 
exposing it and counteracting its effects. This gratification 
we purpose to enjoy upon the present occasion, carefully 
avoiding the error into which men are so often, not very un- 
naturally betrayed, of unjustly blaming one party, while seek- 
ing to vindicate those whom he has injured. 

The first passage in this distinguished career to which we 
shall advert, U that in which Lord Plunket met with so 
much injustice from the zealots of B.eform in Ireland; but 
they were only in name and pretence reformers: they were, 
m truth, if not the partners in conspiracy, at least the advo- 
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cates of rebellion. They were the men who could openly 
defend, not certainly the massacre of Lord Kilwarden, but 
the designs of Emmet ; for whoever urged, in 1803, his youth 
and enthusi^m in extenuation ,of that wicked man's crimes, 
must have been prepared to urge the same topics in mitiga- 
tion of St. Just's atrocities in 1793. His youth was the age 
at which men have been ruling ministers and sovereigns ; his 
enthusiasm was the vain, or, if you will, the ambitious, illu- 
sion that, at the head of a handful of desperate men, he could 
usurp the Government. It is pretended that he was dis- 
gusted with the violence of the rabble whom he had excitecl 
and armed for mischief, and that on learning the murder of 
the Lord Chief Justice, he abandoned his blood-thirsty fol- 
lowers. But he had with his own eyes seen them murder 
Colonel Browne, and he continued to head them ; nor can a 
doubt remain that after the massacre he would have continued 
at their head, if they could have been persuaded to attack the 
Castle, instead of pursuing the instinct of plunder, which 
shared with the thirst of blood the empire over their minds. 

It was Mr. Plunket's lot, as counsel for the Crown, to be 
engaged with the official lawyers in the prosecution of this 
criminal. From the discharge of the duty imposed upon 
him by his position, as King's Counsel thus retained, he did 
not shrink. The charge brought by the abettors of the rebel- 
lion was, that he had been a familiar friend of the family, to 
which was added the pure invention that the culprit had been 
his pupiL But the principal complaint was, that the prisoner 
having made no denial of the charge, and only addressed a 
treasonable harangue to the audience for the gratification of 
the vanity which was his ruling propensity, Mr. Plunket and 
bis colleagues would not waive the right of reply. Had he 
done so, he would have betrayed his trust, and shrunk from 
his duty to the public. But had he not taken the reply, the 
effects of the prisoner's harangue would not have been counter- 
acted, because a speech of the Solicitor-General MacleUand 
could have produced no impression whatever, and the decla- 
mation which had been marked with the eloquence of strong, 
though perhaps assumed, ifeeling, would have remained un-> 
answered. 
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Nor were these accusations confined to the rebel party and 
Its inferior members. The same malignity prevailed among 
a higher class of enemies. One of the Judges, Mr. Justice 
Johnson of the Common Pleas, published in Cobbett's 
Krister a foul libel upon the Irish Government, the Lord- 
Lieutenant, Lord Hardwicke, the Lord Chancellor Redes 
dale, and other functionaries ; but the most virulent portion ot 
it was an attack upon Mr. Plunket, in all probability prompted 
by personal spleen, possibly by professional feelings, but em- 
bodying whatever the abettors of the insurrection had in- 
yented the most scurrilously. Li that libel it was asserted 
that Emmet had pronounced, when addressing the Court on his 
conviction, a bitter invective against Mr. Plunket, and pointed 
to him as ** that viper whom his &ther had nourished in his 
bosom, fiom whom he had imbibed the principles that were 
draj^ing him to the grave, and who, by an unheard-of ezer- 
dae of the preix^tive, had wantonly lashed with a speech 
the son of his former friend.'' Mr. Curran distinctly 
afiSrms that this supposed speech of Emmet's is a fabrication. 
**! have conversed," he says, " with several who were present at 
the trial, one or two of them friends and admirers of Emmet ; 
they all solemnly assured me that not a syllable escaped his 
lips bearing the remotest allusion to the charge." ' He adds, 
that the omission of this fiict in Mr. Plunket's affidavit, posi- 
tively denying every material fact in the accusation, was a 
remarkable oversight. Here, however, we conceive, Mr. 
Curran must have fallen into some error, because there was 
no proceeding in which Mr. Plunket could have made affidavit. 
Cobbett was prosecuted by ex officio information, and being 
convicted was never brought up for judgment, having given 
up the author of the libel. Judge Johnson, who was prose- 
cuted by indictment, and after his conviction a noUe prosequi 
was entered, on his resigning his office of Judge. Mr. 
Plunket brought an action against Cobbett for the libel on 
himself, the other trials having been for public libels. He 
recovered 500^ damages ; but in all these proceedings it does 
not appear that any affidavit could have been made. As for 
^y oversight in neglecting the important circumstance of 

» Vol. i. p. 131. 
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Emmet's never having made the charge, the whole libel was 
denied, including of course the statement that Emmet had 
used the slanderous words. The defendant was defied to prove 
the truth of his story, and he never even pretended that it 
had any foundation ; for he pleaded no justification, his counsel 
offered no assertion, nor even made any insinuation that it 
was founded in fact, though he strenuously attempted to 
introduce irregularly a reference to Parliamentary speeches, 
the only subject of charge, or rather of taunt, against the 
plaintiff, whose counsel (Mr. Erskine) treated the whole as a 
tissue of falsehoods which the defendant had been defied to 
prove. ^ 

Mr. Curran has given a description of Mr. Plunket*» 
forensic powers, which has great merit, and we have every 
reason to believe is sufficiently accurate. Of course the know- 
ledge which we have in England of this distinguished indivi- 
dual is confined to his parliamentary displays, and we can 
only rely on hearsay evidence as to his triumphs at the bar. 

" Of all the eminent lawyers I have heard, he seemed to me to 
be the most admirably qualified for the department of his profes- 
sion in which he shines. His mind is at once subtle and compre- . 
hensive : his language clear^ copious, and condensed : his powers 
of reasoning are altogether wonderful. Give him the most compli- 
cated and doubtful case to support — with an array of apparently 
hostile decisions to oppose him at every step — the previous dis- 
cussion of the question has probably satisfied you, that the argu- 
ments of his antagonists are neither to be answered nor evaded — 1 
they have fenced round the rights of their clients with all the 
great names in equity — Hardwicke, Camden, Thurlow, Eldon : — 
Mr. Plunket rises : you are deeply attentive, rather from curiosity 
to witness a display of hopeless dexterity, than from any uncer- 
tainty about the event. He commences by some general, undisputed 
principle of law, that seems, perhaps, at the first view not to bear 
the remotest relation to the matter in controversy ; but to this he 
appends another and another, until, by a regular series of connected 
propositions, he brings it down to the very point before the Court, 
and insists, nay demonstrates, that the Court cannot decide against 
liim without violating one of its own most venerated maxims. 

> State Trials, xxix. 54. 
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'< Nothing can be more masterly than the manner in which 
all this is done. . There is no ostentation of ingenuity and research.. 
Everything .is clear, simple, and familiar : you assent without a 
struggle to each separate conclusion. It is only when you are 
brought to the ultimate result^ that you startle at discovering the 
consummate skill of the logician, who, by wily and imperceptible 
approaches, has gained a vantage point, from which he can descend 
upon his adversaries, and compel them to abandon a position that 
was deemed impregnable. But Lords Hardwicke, Thurlow, Cam- 
den, &c., are said to be against him. The advocate accordingly 
proceeds to examine each of these authorities in detail — he 
analyses their language — by distinctions that seem natural and 
obvious, but which in reality are most subtle, he shows how capa- 
ble it is of various interpretations — he confronts the construction 
contended for by conflicting decisions of the same judges on other 
and similar occasions — he points out unsuspected anomalies that 
would arise from adopting the interpretation of his adversaries, and 
equally unsuspected accordances with general principles that 
would follow his own. He thus goes on, until, by reiterated pro- 
cesses of matchless sagacity, he has either neutralised, or absolutely 
brought over to support himself, all the authorities upon which 
his opponents most firmly relied ; and he sits down, leaving the 
Court, if not a convert to his opinion, at least grievously perplexed 
to detect and explain the fallacies upon which it rests."^ 

He gives us also that most celebrated passage of Time 
supplying the loss of iDuniments,^ but it is plainly an imper- 
fect account. 

" Time is the great destroyer of evidence, but he is also the 
great protector of titles. If he comes with a scythe in one hand 
to mow down the muniments of our possessions, he holds an hour- 
glass in the other, from which he incessantly metes out the portions 
of duration that are to render those muniments no longer neces- 
sary." 2 

. The error here is in making it all the natural operation of 
Time, and leaving out the fundamental part of the figure, that 
he has the scythe naturally to destroy, but that the lawgiver 
places an hour-glas^ in the other hand to save. 

It is deeply to be lamented that we have hardly any au- 
thentic reports of his parliamentary speeches, except those of 

» Vol. i. p. 132—135. 2 Ibid, note, p. 145. 
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1807, 1813, and 1821, the greatest of them alL Bat manj 
others, especially those in the Irish Parliament, though of the 
highest excellence, are most imperfectly preserved. The two 
upon the Union, in January, 1799, and January, 1800, are 
the most remarkable, and the former seems to be better pre-, 
served than most of the others. Even the defective account 
given of it in the debates impresses us with the highest 
opinion of its excellence. The answer to a threat of taking 
down the words of another speaker, which had made Mr. 
Plunket pledge himself that he would give them something 
to take down, is as fine as anything in modern oratory. It 
is composed of denunciations of the corruptions practised to 
carry the Union ; of particular motives for the dismissal of 
some, the promotion of others ; the suspending over the heads of 
those still spared the threat of their removal. " Do you desire," 
he exclaims, "to take down my words? Utter the desire, 
and I will prove the truth of them at your bar." More 
cogent in its reasoning, and as fruitful in illustration, is his 
appeal to the first principles of the Constitution against the 
right of the Parliament to commit the act of self-destruction^ 
by transferring its power to another country, instead of merely 
abdicating, and thus giving back to the people the power 
which had been only delegated. 

This sketch by Mr. Curran was written in 1822, and he 
consequently had no opportunity of refuting the assertion 
very often made, that the great success of Lord Plunket*s 
eloquence was confined to Irish questions, and to the House 
of Commons. But we must stop here to note a most unac- 
countable inaccuracy into which the author has fallen. He 
speaks of his first appearance in the English Parliament as 
after his election for Trinity College in 1812, and even dwells 
on the preparation which he then made for taking part in the 
more grave political discussions of the time. Surely Mr. 
Curran must have heard of the prodigious effect produced by 
his first great speech in 1807 on the Catholic Question, and 
the change of Ministry connected with it. 

Touching the great error of those who regard his political 
fame as confined to one subject, and to one House of Parlia- 
ment, we can have no difficulty in refuting it. One of the 
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most reodarkable speeches he ever made was upon the inqtury 
which the House of Commons carried on for weeks in 1819^ 
into the conduct of Mr. Wjndham Quin^ charged with 
corrupt election practices in the county of Limerick. Mn 
Plonket was absent during the whole proceedings and only 
knew of the evidence taken by the printed minutes, not 
having seen one of the witnesses examined^ or heard any of 
the interesting discussions that arose in the course of the 
inquiry. Mr. Peel (afterwards Sir Robert) had been present 
during the whole time, had taken a most active part in Mr. 
Quin's favour, and had sedulously attended to every word of 
each witness's testimony, and observed his whole demeanour. 
When the decision of the House was come to, he made a 
speech in mitigation only; he never grappled with the charge, 
or thought of defence, but merely of extenuation. He had 
gone over the whole field, as it were, but put up none of the 
^ame. He never had dreamt that there were the materials 
of a case in his friend's bdbdf. Mr. Flunket, who had only 
read the evidence, at once saw those materials, and used them 
most powerfully. His speech was masterly, and left his 
hearers in astonishment at the difference of the two advocates. 
The censorious and prejudiced against Mr. Peel ascribed this 
•difference to the diversity of character, regarding the one advo- 
cate as much more trustworthy than the other, not only for 
his superior courage, but for his more entire good faith. This 
was altogether an erroneous view of the matter : the diversity 
of the men's habits explained it all ; the one a practised pro* 
fessional man, the other whoUy inexperienced on a subject 
that peculiarly belonged to the legal profession; Mr. Plun- 
ket's attack on one of the witnesses, Mr. Carew Smith, was 
the subject of great blame; but the singular ability of his 
speech all admitted and admired. 

Among other instances of his success, where the question 
was wholly removed from the subjects of Irish controversy, 
may be cited his famous speech upon the Marriage Law in 
1822. This debate was remarkable for giving rise to Mr. 
Canning's attack upon Lord Eldon, whom he accused of 
chicanery and pettifogging, and who, in return for these 
pleasing attentions, ^^ wished the respectable gentleman a safe 
voyage to Lidia," whither he was then expected to proceed 

r4 



240 Sketches of the Irish Bar. 

as GoTemor'general. Bnt the debate was farther remarkable 
for the pleasantry of Mr. Plunket in mentioning the case of 
the Bastard Eigne. ''The child bom after marriage/ he 
said, ''the law in its wisdom calls the muUer, and might as 
well call the ostrich." 

We shall now give an example which at once refutes both 
parts of the assertion we are dealing with, showing that this 
great orator's triumphs were neither confined to the House of 
Commons nor to Irish questions. In the debates upon 
the Reform Bill of 1831, he bore a distinguished part He 
had formerly^ like all the adherents of Lord Grenyille, and 
all indeed of the Burke school to which Mr. Plunket had ever 
inclined, been decidedly adverse to Parliamentary Reform^ 
and he was to explain the grounds of his altering his course 
when so large a measure of change was introduced. His 
speech upon this occasion was one of his happiest efforts, and 
put to flight the notions which some had been fond to enter- 
tain, that the gift of eloquence had departed from him. It is 
only necessary to note the noble passage, so entirely worthy 
of his best days, and so strongly marked with the peculiar 
stamp of his genius. "In those days Reform approached us 
in a far different guise ; it came as a robber, and we resisted ; 
it now comes as a creditor: we admit the debt, and only dia^ 
pute on the instalments by which it shall be paid." 

But it was reserved for a later period to discover a failure 
in those great faculties with which this eminent person was 
so amply endowed ; and the discovery was made most sua* 
piciously at a moment when the supposed decay was to be 
used as a justification of one of the most signal acts of poli- 
tical ingratitude and injustice, which the annals of the pro- 
fession and the history of party present, to warn lawyers 
against putting their trust in princes and the ministers of 
princes. 

Lord Plunket had been while in the House of Commons 
one of the brightest ornaments of the Whig party, and the 
very first among the Grenville branch of that party. Upon 
the Catholic question, which for a quarter of a century was 
its great ground of distinction, to which it made the sacrifice 
of power during that long period, and which held together 
its different subdivisions, he was without a rival their most 
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Irillianty and the most powerful supporter. In all its stages, 
and upon every thing connected with it, his matchless elo- 
quence left all other efforts at an immeasurable distance. 
Under the Junction Ministry, 1827, of which the Whigs and 
Grenvilles formed the principal part, he had been raised to 
the Bench, after filling the place of Attomey-Greneral in 
Lord Wellesley's Yiceroyalty, to which Lord Melbourne was 
Chief Secretary. In 1830 the Whig Ministry was formed, 
with Lord Melbourne in the Home Department, to which 
Ireland belongs, and Lord Plunket, who had dbtinguished 
himself as Chief Justice of the Common Pleas, and had 
borne a forward part in Parliamentary debate, was, quite as 
a matter of course, offered the Great Seal, which he accepted 
with some hesitation, as we believe, because of the pro* 
verbially short duration of Whig Ministries in the days before 
the Reform. As Chancellor he had given entire satisfaction 
to the profession and to the country, while to the Govern- 
ment his support was of inestimable value in the Upper 
House, where they had such an inferiority of numerical 
strength as made their existence depend upon superiority in 
debate. He continued faithful to his party when the Admi- 
nistration was changed in 1834, resigned office with his col- 
leagues, and after the short interval of Sir Robert Peel's 
first Ministry, returned to the Great Seal in April 1835. 
Until 1839 he continued to discharge his judicial and poli-^ 
tical duties in Ireland, and in Parliament also judicially as 
well as legislatively. In the latter end of that year, for 
some reason wholly unexplained, and thus involved in perfect 
obscurity, the desire seized the Ministers of promoting 
another person to the office, and a correspondence was begun 
between the Lord Lieutenant and Lord Plunket. His 
Excellency stated that Lord Melbourne had received intel- 
ligence of his wish to retire from office, and he inclosed an 
extract from Lord Melbourne's letter on the subject, 
adding, that the newspapers mentioned the report of 
Sir J. Campbell's succeeding him. Lord Melbourne ex- 
pressed himself in terms of kindness as well as respect, upon 
the value of the services the country was about to lose if the 
report that had reached him should prove well founded. 
But he fairly confessed that Lord Plunket's retirement 
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.would be a material aocoromodatioii to the Governmait, ** if 
they could get the Irish seal for the Attornej-General." 
Lord Plunket, without any delay and without the least hesi* 
tation, returned an answer that the report was wholly grounds- 
less, declaring that nothing but perceiving the wii^ to have 
him resign could make him think of it. This of course 
terminated at once and abruptly the somewhat singular 
Correspondence. 

But it was destined to become more sbgular on its rqnewaL 
The Ministry had been in considerable embarrassment dqmg 
the Session of 1839, and had been all but displaced when the 
famous difficulty of the Bedchamber quarrel alone prevented 
a change. What preparations for another Session had been 
contemplated in the autumn cannot now be known nor even 
conjectured; but some scheme had been formed to which 
legal promotions iq)parently were ancillary. The refusal pot 
im extinguisher upon all hopes of this description ; and Lord 
Flunket continued during the remaining part of 1839, the 
whole of 1840, and the first half of 1841 to hold his high office^ 
aad diligently and successfully to perform its duties. In the 
month of June an adverse vote of the Commons having 
caused, what was termed an appeal to the country, a disso* 
ilution was resorted to for the purpose, as was preteaded, of 
ascertaining the opinion of the people upon the question 
which party should hold the Government, although it is now 
admitted, and was indeed not denied at the time, that the 
Ministers knew they were to be left in a minority, the only 
doubt being whether the majority against them would be 
fifty or a hundred. For the wholly unconstitutional, the 
utterly unjustifiable, act of dissolving Parliament in order to 
obtain a greater force when in opposition, by having the 
general election while they were in temporary possession 
of the official influence, than the party would have had if 
their adversaries had dissolved upon turning them out. Lord 
Flunket was in no manner of way responsible. He had no 
hand whatever in the purely factious movement, the mere 
party tactics, of using the influence of the Crown bo as to 
increase the strength of the opposition to those who must to 
an absolute certainty be in a few weeks the Ministers of the 
Crown, — of using, as men were wont to say two centuries ago, 
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the SoTeieign's authority against his person* The Irish 
Chancellor, of course, could not have been consulted in this, 
had he remained in office; but it formed one part of this 
purely party movement to get rid of that distinguished col- 
league; and the dissolution had no sooner been resolved upon, 
thim the correspondence was renewed by the Lord Lieu- 
tenant. 

His Excellency no longer conveyed from the Prime 
Minister a mere inquiry, with a hint how acceptable an 
affirmative answer would prove. The request was no doubt 
still in an interrogative shape ; but it was somewhat in the. 
shape of a demand ; for it stated a hope that Lord Plunket's 
disbdination to retire would not be found insuperable^ as it 
stated that a vacancy in his office was considered essential to 
the arrangements of the Government* with a view to the 
approaching dissolution and general election. The answer 
was again prompt and unequivocaL Lord Plunket declared 
that his repugnance continued unabated, and that the same 
objections which he had stated a year and a half before, con"* 
tinned in their full force, and insurmountable. But he 
mentioned how painful it was to refuse anything which the 
Lord Lieutenant joined tiie Prime Minister in desiring, 
because he had been under personal obligations to his Ex- 
eellency. This allusipn was taken advantage of, and the 
resignation being asked as a personal favour, was agreed to 
solely on that ground. An interview took place, and Lord 
Flunket again declared verbally, as he had done in writing, 
that he had become a party to the arrangement against his 
own wishes and his own opinion, and only because, under the 
weight of his personal obligations to the Lord Lieutenant,, 
he did not feel at liberty to refuse what he asked as a kind* 
ness to himself. 

The result is well known. The English Attorney-Ge- 
neral was made a peer, and received the Great Seal of Ireland^ 
Lord Plunket, in taking leave of the Bar, expressed himself 
in terms of high and just respect for that learned and able 
individual, but he declared that in the arrangement of which 
his own resignation was the groundwork, ^^ he had no share 
whatever, direct or indirect, and had given it no sanction. 
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his retirement having been asked as a personal favour hy 
one whom it would have been ingratitude to refuse." It 
must be further stated that his worthy successor was wholly 
unacquainted with what had passed in this singular transac- 
tion, and learned for the first time, from the parting address 
just referred to, that there had been any reluctance on Lord 
Plunket's part to the proposed retirement. 

It is in vain now to inquire what could possibly have been 
the pressure upon the Government which occasioned their 
thus thrusting out of his high position the most distinguished 
of all their coadjutors, whether parliamentary or professional. 
How any arrangement, consequent upon this act, could have 
helped them in their desperate position is altogether incon- 
ceivable. As incomprehensible is it, how any one should 
have had claims upon them that required the ejection of Lord 
Plunket from office. Sir John Campbell could have taken 
his peerage without the ephemeral possession of the Irish 
Seal, the almost nominal place of Chancellor; and Mr. 
Serjeant Wilde could have succeeded him as Attorney- 
General. Or if it was felt that the Ministry could not survive 
the returns from the general election, the peerage of the former 
might have been postponed till the eve of the impending 
ministerial resignation, and the Serjeant might have quitted 
the office of Solicitor, instead of Attorney-General. What 
material difference this could have made to the doomed ad- 
ministration, no one can well divine. There was thus na 
conceivable excuse for the slight put upon Lord Plunket. 
Either the result of the election must drive them from power, 
or must confirm their tenure of it. If, as every one, and 
none more than themselves, expected, the former were the 
6vent, what possible good to the Ministers could result from 
the maltreatment of Lord Plunket, and what real advantage 
to his successor, from the six weeks' possession of the Great 
Seal? If by any miracle the latter were the event, then 
ample time would have been afforded for making the arrange- 
ment, and its delay until Lord Plunket's free consent was 
obtained could be prejudicial neither to the public service 
nor to the interest of individuals. 

But not more unintelligible is the fact of a man so honour- 
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able as the Lord Lieutenant having been fain, under the 
pressure of party ties, to mix himself in such a transaction ; 
and his friends, with the defenders of the Govemmenty 
thought fit to discover a falling off in Lord Plunket's powers, 
which it was pretended had of late years been observed to 
decline. It is impossible to state anything more contrary to 
the fact. That no such change had been perceived in his 
Parliamentary exertions, is quite certain; and indeed his 
speeches upon the charges brought against a portion of Lord 
Normanby's proceedings, — speeches made in 1839, the very year 
when the intrigue for his removal was attempted and failed, — 
were marked by his entire vigour both of body and mind, more 
perhaps than at any other period of his sitting in the House 
of Lords. The attempt to remove him was made little more 
than three months after the delivery of those speeches. 
Was it then in his judicial functions that the waning of his 
faculties had been observed ? It is well understood that no 
one had taken a more earnest part in the councils which led to 
the dissolution-— the appeal as it was called, on what its 
authors knew already — than the English Chancellor, upon 
whom his colleagues were known after the eveni;, (but not 
wiser by it than they had been before,) to devolve the prin- 
cipal share of the -blame. But that great dignitary of the law 
knew better than any of his colleagues how groundless this 
charge was ;. and we think it only due to justice and to the 
memory of Lord Plunket, that we should exhibit incontes? 
tible proofs of our position. 

That some of his decrees were reversed or varied upon 
appeal to the House of Lords, both while presided over by 
Lord Cottenham and when Lord Lyndhurst had succeeded, 
is certain. But let the Journals of the House, or the Keport^ 
in the hands of the profession be examined from 1835 to 1841, 
and the result shows clearly that either the reversals were of 
decrees made long before any pretence of his failure was set 
up, or they were after the attempt frustrated in 1839, and 
the successfiil intrigue of 1841. Thus in Latouche v. Leeson, 
there was a reversal, but the decree was made in 1836 ; and 
besides the reversal was after 1839. Jackson v. Jackson was 
a decree of 1838, as was Lawrence v. Blake. ^ But in 
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Albright v. Frye (1838)', Vigers v. Pike (1839), Carter r. 
Palmer (in 1839), Boyle a Ferral (1839), in Grroly t;. Groly 
(1840), Ferral v. Gleeson (1840), there were afltenances. 
In Coote V. French, decided by Lord Plunket, affirming 
the decree of the Master of the Bolls in 1839, there was, on 
appeal, a slight variation of the Order ; but it was only made 
in 1842, long after the transactions grounded upon his alleged 
incapacity. The same may be said of Clark v. Smith, the 
decree being in 1839, the reversal in 1842. So Siree v. 
Kirwan was decided in 1839-40, and the reversal was in 
1843 ; and therefore as to these cases nothing could have 
been known when the intrigues of 1839 and 1841 were set in 
motion.^ But two cases in 1841 are remarkable as indicating 
how well preserved were the judicial faculties of Lord Plun-* 
ket at the very time when their decline was represented as 
the ground of the proceeding respecting him. Li February 
of that year he decided the case of Stokes v. Heron. Sir 
Edward Sugden succeeded him in autumn, and on a rehearing 
reversed the decree. An appeal was brought, and in 1845 
the Lords, three law Lords being present, reversed Sir E. 
Sugden's and affirmed Lord Plunket's judgment.^ The same 
thing happened in the case of Creed v. Creed, decided by 
Lord Plunket in June, 1841, who reversedthe decree of Sir 
E. Sugden. The House of Lords upon appeal affirmed Lord 
Plunket's judgment of reversal.* We believe that the more 
closely the proceedings of this eminent person [are examined 
the more strong will be the belief, that nothing could be less 
borne out by the fact, than the pretext set up for hustling him 
out of office, on the ground of a failure in his great faculties.— 
It only remains to add, that no act of his after life, nor any 
speech, nor indeed any private complaint proceeding from him» 
ever showed that he felt — what he had ample right to feel and 
to express — his sense of the treatment which he had received. 
We subjoin three letters on this intrigue: they amply 
bear out the statements which we have made. 

> 8 Cl. & Fin. 504 « 7 C & F. 436. 
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«OeColNr 18th,liS9i 
" Mt DEAB L0BD9 
*' 1 received jour letter of the 15th last night, too late to answer 
it by return of the post At.mj time of life, the wish to retire 
would be a very natural one ; but I never expressed such a wish 
to anj person ; nor, at the present, should I have thought it be- 
coming, either with respect to myself, or to the Gt)vemment from 
whom I have received so many marks of regard and confidence, 
to intimate a desire or intention to withdraw myself from the dis- 
charge of public duty either here or in Parliament. At the same 
time it is quite clear that after the communication of Lord MeU 
bourne's wishes on the subject, I cannot continue in office^ but it 
is merely for that reason that I come to such a conclusion. I have 
to request, therefore, that you will be so good to communicate to 
him my readiness to comply with the wishes of the Government, 
and with an assurance that I am very sensible of the kind manner 
in which he has expressed himself with respect to me, and that 
my retirement shall not, in the slightest degree, interfere with my 
cordial support to the Queen's Grovernment, and to the principles 
on which it is founded. And now, my dear Lord, in conclusion^ 
let me express to you my grateful sense of the uniform kindness 
and confidence with which you have honoured me, and most par- 
ticularly for the very important obligation conferred on my son 
and myself in the appointment to the Bishopric 

« I am always, with sincere respect and regard, 

** Your Excellency's faithful servant, 

" Plunket. 
** His Excellency the Lord Lieutenant,** 

** June 7. 1841. 

" Mt DEAB Lord, 
** I have this moment received your note of the 6tb. Yon do 
not overrate my sentiments, as well personally to yourself, as 
politically to the friends with whom I liave so long and so cor« 
dially acted. I am not insensible to the embarrassments you ard 
exposed to with respect to those who may be affected by the 
approaching crisis. I have many and insuperable objections en* 
tirely unconnected with any thing personal to myself, to prevent 
my being a willing party to such an arrangement as you suggest $ 
but as you candidly tell me to say at once whether such an ar- 
rangement would be repugnant to my feelings, I think it the most 
straightforward course to say that it would be so. I am confident 
that you will not^ misinterpret the motives, which induce me to 
give this answer. 



248 Sketches of the Irish Bar. 

** I shall obsenre strict secresj on the subject, even to Lord 
Ebrington. 

<< I am alwsysy my dear Lord, 

^ Most sincereljr, jour faithful servant, 

" Plunket. 
** The Viscount Mdboume.^ 

** Friday Evening, June 17. 

** Mt deab Lobd, 

** I have this moment received your note of this evening, 

<< I think it right to send jou a memorandum which I wrote in 
Court, immediately on the receipt of your note of Monday, and 
which I believe is substantially the amount of the communication 
which I made when I had the honour of seeing you at the Pork^ 
and which I had intended to have left with you. 

** I am very glad that you have informed Lord Melbourne that 
yon had assented to my supposition that the matter was no longer 
to be considered as secret, and I have availed myself of it by- 
relieving myself from the possibility of its being considered hj 
the profession or by the public that I have in any degree con* 
curred in the opinions which have been acted on on this occasion, 
but that, on the contrary, I have sacrificed my own views and 
feelings solely from the impossibility I was under of refusing to 
comply with the personal application of your Excellency, to whom 
I owed such weighty obligations. 

** I am always, my dear Lord, 

** Your faithful Servant, 

" Plunket. 

" His ExeeUency the Lord Lieutenant,^ 

The letter of 7th of June was in answer to one from 
Lord M,, expressing the desire to get his resignation on 
account of the Attorney-General, but adding, " If it is re- 
pugnant to your feelings, say so at once, and there is an end 
of the matter.*' That it was most repugnant to bis feelings, 
his letter of 17th of June shows ; but so far from there being 
an end of the matter^ the letter of the 7th of June shows 
that the Lord Lieutenant had^ of course by the continued 
pressure from England, been induced to ask the resignation 
as a personal favour to himself, firom whom Lord P. adnutted 
he had recdved acts of great kindness. 
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ART. IL— THE HISTORY OF THE LAW AMENDMENT 
SOCIETY FROM ITS INSTITUTION, IN 1844, TILL 
THE PRESENT TIME. 

AssmUation of the MereantUe Laws of England^ Ireland^ and 
Scotland 

It would be no mconsiderable mistake to anppoee that laws 
oonld be made identical in all countries. The principle of 
justice may be cheerfully accepted as an universal guest, but 
the administration of that principle must depend upon the 
genius of the nation, and the condition of the country where 
it is invoked. The application of a general rule is one 
pregnant with particular inconvenience. To make the prac- 
tical usages of commercial law uniform throughout the 
world in. all contracts, would be an attempt which the assump- 
tion of absolute empire could scarcely reconcile. But it is 
another question whether neighbouring countries, subject to 
the same dominion, and not dissimilar in mercantile pursuits^ 
might not be benefited by a code of equality in matters of 
business. If France and Turkey, Russia and Spain, might 
not be capable of an entire asnmilation in traffic, England, 
Scotland, and Ireland need not be on such terms of dis- 
union. 

A sale, a lien, a partnership, might, in different parts of 
the Continent, be governed by customs respectively peculiar 
to each, yet not in hostility to justice and good order. But 
it is not easy to find sound reasons why these important 
transactions should not be capable of uniformity in the 
United Kingdom, It is not necessary to prove that this 
similarity does not at present obtain. Neither is it difficult 
to show that the various commercial regulations of the realm 
are widely apart from each other in several weighty results. 
Neither need we deem it matter of surprise that the merchants 
of our great cities have^ for some time, indulged in speculation 
as to the establishment of a better code. The Society for 
Amending the Law views this branch of inquiry as one legi- 
timately within its province. It has, accordingly, taken a 

VOL. XXII. s 
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warm interest in promoting every investigation which may 
throw light upon the sabject, and bring the fruits of former 
labours to maturity. Some time since^ a special Committee 
was appointed to consider of an international system; and 
we believe that the assimilation of the English and Scotch 
Law had been contemplated at a still earlier period.. Pn 
the 10th November, 1851, amidst the election of a galaxy of 
new members, a communication on the subject of the forma- 
tion of Branch Law Amendment Societies in Scotland was 
made ; and the First Beport of the Special Committee of the 
Town Council of Aberdeen upon the Amendment and As- 
similation of the Commercial Law of England and Scotland, 
was laid upon the table. 

This was but the prelude to a still more dedaive and re- 
markable proceeding. Before, however, we come to the 
relation of this novel and striking event in our lustory of 
the Society, it may be as well to offer a brief illustration to 
the reader of the expediency of such a movement. 

It may just be noticed, in the first instance, that the in- 
dustry of large mercantile commimities had some share in pro- 
moting more active exertions in London. Lidependently of 
the Beport from Aberdeen, there was one from Glasgow, and 
pother from a Special Committee of the Liverpool Chamber 
of Commerce, on ^^ Mercantile Law Beform and Tribunal of 
Commerce.'* There was also a " Beport from the London 
Committee of Merchants, associated for tlie Improvement of 
the Commercial and Bankruptcy Laws of Scotland, and their 
assimilation with those of England." There were the Lectures 
of Mr. Leone Levi, on a National and International Code of 
Commerce, delivered at public meetings in the principal 
cities of the realm. And resolutions of the Chambers of 
Commerce following were referred to: — 

Belfast. Dundee. Hull 

Bradford. Edinburgh. Liverpool. 

Dublin. Glasgow. Newcastle. 

All these papers are represented as valuable by persons 
conversant with their contents and with the subject. 

There was, consequently, every inducement from without 
to enter upon a consideration of the question. But a super- 
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fieial ezamination will be enough to show, that a Committee 
of the Sodety would be in a condition, without much toQ, to 
verify this matter for themselves* 

When Selden wrote his ^' Mare Clausum," and Hale his 
not quite accredited treatise '^ De Jure Maris," claiming, as 
did these great men, a sweep of soyereignty for the King, and 
only in keepng with the grasp of their own intellect, they 
were, for the while, emancipated from the narrowness of their 
calling. Yet, had they been called on to pronounce judgment 
upon a matter of local jurisdiction, by no means uncommon, 
they would have had to confess that *' Ireland is beyond the 
seas for the purposes of some Statutes of Limitation, and for 
others it is not beyond the sea&" ^ ^ The Isle of Man is not 
beyond the seas by some statutes, although under the Bank- 
ruptcy Act it is not within the United Kingdom."^ 

A new Act for remodelling Pleading and Process and 
Practice, called the Common Law Procedure Act, provides, 
that if any ^British subject or foreigner be resident out of the 
jurisdiction of the Superior Courts, he may, nevertheless, be 
the object of a suit in this country. A debtor may not 
amass property in England, and, yielding to an inclination 
for a foreign domicile, refuse to satisfy his creditor, on the 
plea of absence firom the jurisdiction where his effects may^ 
be realised. But this new Act of Procedure has the ominous 
exception, — ** Except in Scotland or Ireland."' These are 
actually foreign parts in this respect. So that, if the debtor 
be a resident in Edinburgh or in Dublin, richly endowed as 
he may be with wealth in England, he must be sued, not in 
England, but in the country where is his abode. This, 
however, is not the whole sum of inconvenience. As soon as 
a judgment has been obtained in Scotland, a fresh action of 
debt upon that judgment must be commenced in England, in 
order that the English property mny be reached. *' For no 
greater effect is given by the Courts of either [country] to a 

* Statement of the Sub- Committee appointed^o conduct the Proceedings of 
a Conference on the Assimilation of the Mercantile Laws of £ngland, Ireland, 
and Scotland, p. 11. 

« Ibid. « 15 & 16 Vict, c 76. s. 18. 
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judgment pronounced by the other, tkm to a decision id 
France or America."^ It is not easy to conceive whether 
the annoyance to the plaintiff^ who is driven to a second 
action, or the defendant, who is harassed by the double 
defence, can be called the greatest 

Again, Bills of Exchange are either inland or foreign. If 
tbe bill is made and payable within England, it is called an 
inland bill. It is a foreign bill when made or payable abroad. 
The course and customs of bills and notes are known to 
merchants better even than to lawyers ; and there is scarcely 
a clerk in a counting-house who cannot distinguish a Conti- 
nental bill from one drawn at home. Yet, notwithstanding 
this obvious distinction, it is no less true, that a bill drawn 
in Scotland or Ireland, and made payable in England, or vice 
versd, is 2i foreign hill in point of law. And not only do they 
share the fate of foreign bills ; they are likewise governed 
by separate rules, distinct from the usages of England. 
First, there must be a protest before a notary, in case of a 
dishonoured Scotch or Irish bill ; secondly, there are many 
independent usages. ^<In England and Ireland, it is ne- 
cessary to give immediate notice to the drawers and indorsers 
of the dishonour of bills and promissory notes." ^ ^^ In Eng- 
land and Ireland, to make the drawers or indorsers of 
inland bills or of promissory notes liable, no protest for 
non-payment is required."^ So, in those countries "a bill 
or promissory note is held to be a mere simple contract debt, 
to be recovered in an ordinary action at law."* Whereas, 
in Scotland, instead of being viewed in the light of a simple 
contract, ^^ the protest itself operates as a warrant to confess 
judgment, and execution issues at once, unless the debtor 
takes proceedings to stay it, which he may do if he has any 
just grounds for refusing payment."* In Scotland, instead 
of the immediate notice of dishonour, statutory enactments^ 

» Statement, p. 12. « Ibid. p. 10. 

' IbiA • < Ibid. 

* Statement, p. 10. " Nothing could be a greater boon to the mercantile 
classes of England than an expeditious remedy on bills and notes similar to 
that possessed by the Scottish trader." — IhidU 

* 12 Geo, 3. c. 72. s. 41. ; 23 Geo. 3. c. 18. s. 55, 
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enlarge the time to fourteen days after the protest^ With 
reference to drawers and indorsers of inland bills in Scotland, 
the same statutes require a protest in that country before the 
expiration of the three days of grace, although recourse 
against the drawers and indorsers is lost.' 

Of all mercantile transactionsy the bill of exchange seems 
to be the most capable of being moulded into uniformity, even 
in distant countries; for the genius and language of the 
people can hardly come into question in regard of such in- 
struments.' 

The Statute of Frauds, penned by eminent talent, but in- 
viting a long litigious harvest, is inoperative in Scotland. A 
sale may there be effected by parol or word of mouth, and, as 
might naturally be expected, may be the subject of proof by 
witnesses. But in England the Act just alluded to steps in, 
and controls the transaction, where Ihe goods bargained for 
exceed the value of 10/. It is known that, in this case, the 
contract must be either, — 1. in writing; 2. evidenced, not 
by witnesses, but by part acceptance of the goods sold ; or, 
3. by part payment of the price.* 

Observe the discrepancy in the respective countries as to 
the sale and the payment with reference to ivitnesses. Pay- 
ment, in England and Ireland, may be proved by witnesses. 
Not so in Scotland. ** It cannot in general be proved except 
by writing, or the fact may be referred to the oath of the 
creditor, which is conclusive. And, after three years, if 
prescription be pleaded, the debt can only be proved against 
the debtor by his written acknowledgment, or on reference to 
hisoatL*'* 

Then as to warranty : the mere act of sale in Scotland 
binds the seller to the fact of soundness of the goods. ^^ In 
England and Ireland no such warranty is impHed ; and, in 
the absence of express stipulation, the purchaser buys at his 
peril'** 

Again: The right of stopping goods in transitu is known 
to all mercantile fimis. This right is the creation not more 

* Statement, p. 10. * Ibid. 
' An Assimilation Bill is now before Parliament. 

* Sutement, p. 8. » Ibid. pp. 8, 9. * Ibid. p. 9. 

8 3 
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of Equity than of the laws of property. So unreasonable 
did it appear to suffer the debts of an insolvent man to be 
satisfied by the sacrifice of the property of his creditor^ that 
both Equity and Law combined to uphold this commercial 
arrest in transitu as a measure of substantial justice. If the 
principle owed its origin to Equity, it soon receiyed &om the 
Courts of Law all the favour which belongs to an Equitable 
lien. But, like other doctrines which came before our Tri- 
bunals for interpretation, the transitory incident became 
embarrassed with a multitude of decisions. And the reason, 
in some degree, may be attributed to the usage in England 
and Ireland, which recognises an absolute transfer or vesting 
of property in the purchaser so soon as the contract of sale 
is made, but subject to this very stoppage in transitu. 

Now, although in Scotland, where the subject matter sold 
is not vested until delivery, it, of course, becomes imperative 
to arrest the delivery in case of insolvency, or other £Edlure 
on the part of the consignee or purchaser, yet as the buyer 
can exercise no power over the. goods until delivery, not 
having any title to them, the difficulties of the English code 
are, in a great measure, obviated. 

Here, consequentiy, is another important disunison be-i 
tween the commercial practice of three kindred nations, 
working occasionally a strange dissimilarity in the trans- 
actions of houses of business distant from each other but few 
miles. 

Nearly related to this equitable right of stoppage is the 
law of lien generally. In Scotland, if a package of goods 
be sent to a factor or wharfinger, or if any article in that 
country be intrusted to a tradesman for the purpose of repcdr, 
or, if under any circumstances, labour be there expended 
upon any species of property, the Scotch merchant or dealer 
is not confined to the particular thing confided to him as his 
indemnity. If he were a shipwright and the owner of a 
wharf, he could retain a ship under repair in his premises, not 
merely in regard of the lien for repairing the vessel, but like- 
wise for any wharfage-money remaining unpaid to him by the 
same debtor upon a previous consignment. Moreover, he 
might claim his lien on the ship for the liquidation of any 
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other debt doe to him by the same person^ whether by simple 
contractor otherwise. But this is. not so in England and 
Ireland. It is true there is a general lien in this country by 
agreementor xisage when there is a balance of account, and 
certain persons, as attomies, innkeepers, and others, haye 
these eztensiye liens. But if a watch were brought to a 
jeweller for repair in England, and if other property of the 
owner of the watch were accidentally, or otherwbe, to come 
into the hands of the jeweller, he could not look further than 
to the watch and then only for the cost of repairing it He could 
not satisfy himself out of the proceeds of the other property, in 
respect of any uncancelled debt contracted independently of 
the watch, on the delivery of the othpr property alluded to. 
So that, if he were to return the watch, he could not fall 
back on his debtor's trunk, or papers, in liquidation of his 
demand for repairs ; nor^holding the watch, could he indemnify 
himself regarding a loan of 5/. advanced by him to the owner 
of the watch, trunk, and papers, without any connection with 
these articles. He would have no lien. He could not sell. 
He would be liable in trover if he declined to give back any 
portion of the property to which no particular contract at- 
tached. Observe, on the other hand, the rights of the Scotch, 
Jeweller, who makes an advance to his acquaintance, receives 
his watch to repair, and his trunk as a deposit for the con- 
Ycnience of the owner. The debtor and depositor becomes 
i^iaolvent: a sequestration ensues: and the tradesman is called 
uponrto surrender, the property. iFirst, he produces his ao^ 
count in respect of the watcli, which meets, of course, with' 
Bo opposition. But he then demands his loan, which was 
quite irrespective of the watch. It is paid to him. If he added 
the business of a warehouseman to that of a jeweller, he 
could come upon the watch for any deficiency in the value of 
the trunk on the score of warehouse room. If the watch 
werp insufficient to repay the loan, of course the contents of 
the trunk must be called in aid, and vice versd. 

, Therefore, the Law of Scotland is inore simple than that ' 
of England and .Ireland on the subject of lien.^ Whether 

that plainness shall be considered preferable to the custom of 

* See the Statement, p. 9. 
8 4 
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the mter oountries will be a matter of oonodeiatioii for those 
whose energies are employed in carrying out the doctrines of 
Assimilation* 

Set-off^ again, presents a variance. If I owe B. 202^^ and 
he is, according to my ledger, indebted to me in the smn of 
102., I can, upon action brought against me, propose that 10^ 
should be deducted, by way of set-off firom 20/., the original 
debt. But if I owe the sum to C. & Co., and C. & Co. 
proceed for the recovery of it, I cannot set off a siun of 1021 
due to me by C. only, for that would be to put a separate 
debt in opposition to a joint demand. We copy from the 
Statement of the Sub-Committee the rule in Scotland : — 

'' In Scotland, a single partner of a company may set off a debt 
due to him as an individual against a claim against him as co- 
partner by a creditor of the company."^ 

^< In England and Ireland, no set-off is allowed, except when it 
arises between the parties in the same rights or capacities in 
which the debt itself arose.''^ 

'< The debts must be mutual and due in the same right" ^ 

Again: 

<' In England and Ireland, no mercantile partnership, unless in- 
corporated or ^an'-incorporated by registration, can sue or be sued 
in the corporate name, or by an officer appointed for that purpose. 
In Scotland, any mercantile partnership is held, as in the Civil 
Law, to be a species of corporation, and to be capable of suing and 
being sued in the partnership name ; the other party, however, 
being entitled to have the individual partners made parties to the 
action.**^ 

*' In England and Ireland, if a partnership become bankrupt, 
the creditors of the firm cannot claim against the separate estates 
of the individual partners in competition with the private cre- 
ditors of such partners till these creditors are paid in fulL 

** In Scotland, the individual partners of a firm are considered 
sureties for the debts of the partnership ; and the creditors of the 
partnership, after deducting or making allowance for the dividends 
received from the joint estate, may claim on the private estates of 
each of the individual partners for the balance of their ddyt, 

> Stateoient, p. 9. « Ibid. 

» Selwyn's Nia Fiiii^, 2 Geo. 2. c. SS. ; 8 Gea 2. c S4. 
* s^*-— s p. a 
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eqnali^^with the private and individual creditors of the part- 
ners."* 

Bankruptcy, — ^that strange anomaly which discloses a tri- 
bunal, a bar, and a suite of professional attendants, which^ 
under the name of insolyency, deals with large estates 
and varied properties, — presents another class of distinctions 
betwixt the laws of the united countries. In England and 
Ireland there are two assignees, the offidal and the trade 
assignee. The offidal assgnee acts with the assignee chosen 
by the creditors, and until this election is made, he manages 
the estate for the benefit of assets, and with a view to avert 
any prejudicial consequences during the interval. As soon 
as the choice is announced, the two parties combine, the pro- 
perty is vested in the assignees jointly, and the administration 
of the funds takes plaQC ^* under the immediate and constant 
control of the Court, and with all publicity." « The official 
assignee, moreover, has the charge of many bankruptcies ; the 
trade assignee is, of course, limited to the management of the 
concern for which he has been chosen the guardian. 

'' In Scotland, the bankrupt is left in possession for a fortnight 
after the sequestration. The trustee or sole assignee is elected by 
the majority of votes of the creditors, [in England, by the major 
part in valued] and in him is vested the judicial function of ad- 
judicating on the claims of the creditors. But his proceedings 
are secret ; and as he himself may be a creditor, he first decides 
upon the validity of his own claim, and then, by deciding upon 
the claims of the other creditors, he indirectly fixes the amount of 
his own dividend."^ 

There is, again, a difference as to the oath. In Scotland, 
not only is no oath necessary, but a creditor cannot be ex- 
amined as to his claim on oath.* 

But in England and Ireland, every person claiming to 
prove a debt is to be examined on oath,^ 

Then Airther with reference to insolvency : — 

^' In Scotland, there are provisions for administering the estates 

' Statement, p. la ' Ibid. p. 11. 

* 12 & 13 Vict c 106, 8. 139. * Statement, p. 11. 

* Ibid. • 12 & 13 Vict. c. 106. s. 164. 
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of deceased insdlYent debtora. In England there is nothing less 
costly than a creditor's suit in Chancery." i 

With reference to the Small Debts Courts^ we copy from 
the Statement : — 

** In England, the County Courts present a comparatively simple 
tribunal for the decision of causes up to 50/. ; and in Ireland, the 
Civil Bill Courts have a similar jurisdiction. And so in the 
Scotch Sheriff Courts, if the sum in dispute does not exceed 
8/. 68. Sd.y the parties are heard, and evidence taken vivd voce, 
and the case is decided summarily. But for sums above that 
amount, the whole proceedings, pleadings, and evidence must be 
in writing, and are cumbrous and protracted. In England, there 
can only be one appeal from the decision of the County Courts*, 
while in Scotland, for sums above 40/., the parties may, if they 
choose, go to the House of Lords."' 

Lastly, as to Evidence. — Till very recently, husband and 
wife were the only exceptions to the rule5 that all persons^ 
whether parties to a duit or not, might be examined aa witr 
nesses.* . 

This observation applies to England. " In Scotland, only, 
by 15 & 16 Vict. e. 27., the parties on the record cannot 
be examined if they have * a substantial interest ' in the 
8uit."^ 

Thus by the help of the labours of this Sub-Conomittee we 
have been enabled to give some account of the dissimilarity 
of the Mercantile Laws in our islands. And we may 
remark, that of all changes which the advancing faculties of 
men contemplate, that which aims at giving^ the soundest 
and most beneficial rules of commerce to the oommunity 
seems to be among the most valuable. 

Looking to these and other important considerations 
respecting the assimilation of Commercial Laws, it was at 
length determined to hold a Conference ii^i London, where the 
whole subject might come under discusaion in the presence of 
those who were best calculated. to form a practical judgment 
— a combination of lawyers, merchants, and men of business. 

» Stotement, pp. 11, 12. MS & 14 Vidt. c. 61. s. 14. 

» Statement, p. 12. * 16 & 17 Vict. c. 88. 

^ Statement) p. 12. 
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In ofder to ^t6 stoength to this meeting, the Snb-Com"* 
mittee appointed to conduct the proceedings prepared the 
Statement to whieh reference has been so firequentl j made* 
The reader may be encouraged to peruse this short and useful 
document. It is, as might be expected5 fayourable to the 
plan of an assimilation. It would embody in a convenient 
form the Commercial Laws of the three kingdoms^ dismissing 
all local and even national prejudices. It recommends, how- 
ever, a gradual scale of improvement. ^Simple measures 
addressed to the more pres^ng and grievous of the differences; 
and respecting which there is the most general agreement as 
to what ought to be the Law," ^ should be the introduction 
to the scheme* An asfflmilation and consolidation of the 
several branches of the Commercial Law should follow, taken 
one by one, and eventually a Code of Commerce.' The 
Statement then suggests a Commission composed of members 
of both Houses of Parliament, and members of the Legal and 
Commercial Professions. It adds, that such a recommends^ 
tion. bad already taken .place in 1839. It took place in the 
course of evid^ice given before a Select Committee of the 
House of Commons oa Private Bills, and ''the non-adoption- 
of the recommendation is probably the cause of the slow 
progress of the work of consolidation during thirteen year» 
which have since elapsed."* 

The Committee then refer to the Chancery Commission, 
of which Sir James Graham and Mr. Henley were members, 
as a successful experiment of this nature, and, as a still 
more striking example, to the Boyal Commission for the 
Exhibition of 1 85 !• Plaving adjusted all preliminaries, having 
received reports and suggestions from the members of the 
deputations, the Society held the '/Conference" at their rooms 
in Eegent Street, in November, 1852. The Chairman (Lord 
Brougham) opened the business with a speech of great 
moderation, but full of sanguine hopes for the future success 
of the enterprise. He also adverted to the fact of the Con- 
gress of Deputations, as of itself indicating the deteripination. 
of the people of the country " to have their laws improved by 

» Statement, p. 6. (vi.) • Ibid. p. 6. 

• Ibid. p. 7. 
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all rational^ orderly, moderate, and well-oonsidered means — 
improved by persons well acquainted with the subject, and 
not by the ignorant ; but improved at the same time without 
hesitation, and without fear." The views expressed in the 
document of the Sub-Committee, having been embodied in 
resolutions, were then adopted. 

One member of the Conference alluded to the imperfection 
of the laws respecting testamentary disposition. A man 
dying in Scotland, he said, having debts owmg to him in 
York, in Middlesex, and in Ireland, would leave his executors 
the obligation — 1. of taking out confirmation in Scotland; 
2. a probate in the province of York ; 3. a probate in 
Canterbury ; 4. another probate in Ireland. Resolutions 
in conformity with the suggestions already alluded to were 
unanimously passed.^ A dinner^ we believe, closed the 
session of this interesting assembly. 

In accordance with one of the resolutions, a deputation 
wuted upon a member of Her Majesty's Government to 
represent the views of the Conference. They were received, 
as might be expected^ with the usual courteous compliments, 
and were dismissed with a promise that the important subject 
submitted for consideration should meet with the utmost 
attention. 



S£CT. IX. — Of the Proceedings of the Law Amendment Society 
with reference to the Legal Profession itself. 

li mankind could be brought into a state of moral perfec- 
tion, there would be far less use for lawyers than in our day. 
Indeed, if man could arrive at intellectual perfection, the 
vocation itself would cease. In a still less improved con- 
dition of society, yet superior to our own, lawyers would 
act rather as arbitrators than as champions. We have the 
highest authority for espousing Christian in preference to 
Pagan jurisprudence. ** Dare any of you,** writes the 
Apostle, "having a matter against another, go to law before 

> See the Report of the Committee, held on the 7th of December; adopting 
the Report of the Sub- Committee, 
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the unjuBt^ and not before the saints?"^ The Pagan mode 
of kvr warfare is represented thus : — ** K Demetrius, and the 
craftsmen which are with him, have a matter against any 
man, the law is open, and there are deputies ; let them im- 
plead one another,*'* With the exception of bribery, which 
has 80 long been a stain upon Oriental justice, we are not 
veiy disfflmilar from ancient nations in our notions of pluntiff 
and defendant, the crown and the prisoner. If we cannot as 
yet approximate to the virtues of a faultless community, we 
may at least vindicate the honour of a professedly Christian 
land, not only by infusing goodness into our code, but like- 
wise by compeUing those who administer it, whether judges 
or advocates, to add no unnecessary burden to the suitor. 
If we cannot bring forth the ample fruits of arbitration, 
we may certainly lessen the mischief of delay, the in- 
tricacies of decision, the excess of legislation, the taxation 
of justice, the multiplicity of tribunals, the diversities of 
the legal class. We may be answered with the trite maxim 
-—Men must live, which may be easily expanded into ** Law* 
yers must live." But there is a fallacy in applying so 
wide, a proverb to mere managers of litigation. Litigation 
is an evil, or we may rather, call it a blemish, and the pro- 
gress of civilisation must inevitably diminish the number of 
those who pursue it, if the Government and Parliament 
act up to their duty by supporting equitable laws. It is 
even now sufficiently understood that the profits of working 
lawyers do not increase with their numbers. The fruits of 
agricultural industry are plainly in the advance. Science 
has lent a hand to labour, and the land is already producing 
a gladder and fuller return. Commerce is spreading with 
measureless benefits. We must look beyond the leading 
articles of party journalism before we become sceptical on 
the subject of Free Trade. 

But law has no such claims upon the moral energies. 
Unlike to commerce and husbandry, its views, when ex- 
pounded by man, have a natural tendency to narrow and 
contract the mind. It is therefore no matter of wonder that 

1 Corinthians, vi. 1 . > Acts of the Apostles, xiz. 38 
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BO far from there being an imperatiye obligatim upon man-» 
kind to sustain the lawyer, his practice, speaking of him as a 
class, and not as an individual, must unavoidably and of 
necessity decline. And hence it is that it becomes our pro* 
vince rather to make the best of that which survives, than to 
lament over the affluence of the past, or vainly hope for 
restoration from the future. 

The Society has not been unmindful of the Profession, 
from the humble effort to relieve the attorney from the pay- 
ment of certificate duty, to the establishment of a Legal 
University. The legion-like host of volumes which crowds 
the library of the practitioner, ever swelling with annual 
inundation, has not escaped their notice and sympathy. The 
aelf-elected jurisdiction of the Inns of Court has come under 
their scrutiny. The various relations which subsist between 
the Bar, the attorney, and the client, have engaged their 
regards. The meed of profes^onal remuneration has been 
included in the survey^ If the vocation of the- lawyer shall 
fail in attaining to a lugh degree of moral' and intellectual 
improvement, the unsuccessful issue will not rest upon the 
conscience of those who, in promoting the revision of the 
Law, have not shrunk from the suggestion of plans for the 
amendment also of Lawyers. 

Attorneys^ Ceriificaies, 

We will shortly dispose of the Certificate Duty charge- 
able upon attorneys and solicitors S because, although that 
subject was referred to the consideration of a Committee, it 
seems that no report was made. Lord Robert Grosvenor, a 
member of the Society, has taken this matter under his 
care: he has denounced the duty in the House of Commons, 
as containing as much evil in principle as any tax; and 
the division against Government, who only opposed its 
repeal as a matter of revenue, demonstrates the temper of 
the House. Perhaps members imagined that the tax levied 
for the State came indirectly from the pockets of the client. 
This is a plausible doctrine, and perhaps it may, on the 

* Special Pleaders and Conveyancers not at the Bar may be included. 
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whole^ be pnident to dispense with a trifling impost of this 
nature. But that the oontinuance of the stamp works any 
hardship upon the attorney, or that its abolition would mend 
the case of the suitor in his account with his lawyer, may be 
a point open to doubt, inasmuch as the class which it affects 
is too astute to allow any benefit to the public from so trifling 
a remission. 

Late BeporHng. 

The tomes of Law Beports compel us to a more elaborate 
^scussion, embracing, as they do, a far wider range. Law 
Heporfing affects the whole Profession ; and, as the public 
become more enlightened in the science which very nearly 
concerns them, it will in some measure be a subject of inte- 
rest to them also. For although it is an observation so sure 
and unvarying as to defy refutation, that no private man 
can venture to be his own lawyer without the most imminent 
hazard of discomfiture ^ yet when we look to the barren and 
often incorrect contributions of the .daily journals, it is 
difficult not to feel that the general rea^r would sympathise 
with a publication of law proceedings combining accuracy 
with economy. We do not speak of the " Law Journal," a 
work of great merit in respect of its speed, cheapness, and 
execution, but of a more popular form of legal narrative, one 
which might be familiar to all, and still have the hand of a 
professional member to guide and give it point Turning, 
however, from laymen, if we may so express ourselves, to the 
Profession itself, the system of Law Reporting is of ines- 
timable import A practising barrister is expected to have 
every material text-book in his library. If he were to stop 
there his condition might not be too embarrassing, but he is 
also alarmed for fear he should not have every decided case 
likewise in book or manuscript, on his shelves. Hence, until 
lately, it was the custom to catch at each notice of a new 



** For what bigot durst ever draw 
By inward light a Deed in Law ? 
Or could hold forth, by Revelation, 
An Answer to a Declaration?" 
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series of decisions with a greedy hand. The order went to 
the law-bookseller, and the well-margined pages, decorated 
with a blue cover, soon found their way into the chambers 
of the advocate. But the tide, once in motion, might not 
be so easily arrested. Other candidates for favour soon ap- 
peared, — 

« Nimium meminuse necesse est.** 

A tax more formidable than Income or Poor's Rate, than 
carriage duty, or cab-hire, stamps or parchment, assailed 
alike the briefless and the lucky. A stream of literature set in 
as unexpected as it was overwhelming. Each lawyer's room 
seemed to proclaim a genius **fit to grapple with whole 
libraries." 

Yjot many years there had been a regular set of Reports 
for the Court of Bang's Bench — one for the Common Pleas, 
and one devoted to the Exchequer. The task was usually 
undertaken by men of some pretensions. Some of these, 
after the manner of the reporters of old, ascended the judicial 
bench, many of them bore a high name as lawyers and as 
men. But this simplicity of arrangement was not destined 
to continue. With the causes of the change, of the flood 
which was at hand, we have no concern in this history. 
Whether it arose from delay on the part of the legitimate 
authors, or from a love of opposition, or from a spirit of 
rivalry, certain it is that time revealed two reporters, or 
more properly speaking, two bodies of Reports, in each Court. 
Nor was this a tithe of the enterprise which ensued. In 
ancient days, the decisions of the Judges at Nisi Prius (which 
merely means, at those trials where the plaintiff* and de- 
fendant submit their respective views to the verdict of a 
jury), were incorporated with the more serious arguments 
and resolutions of the fall Bench. 

But the increasing business of the times, and more particu- 
larly of commercial issues, induced an advocate of shrewdness 
and talent to enter upon a new field of determinations. Lord 
Campbell gave to the world probably the most succinct, neat, 
and at the same time full account of Nisi Prius cases which 
has appeared. Without disparaging his clever successors, it 
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must be confessed that there is a freshness about his legal 
stories, which, like many first efforts of able writers, is rarely 
attained by others. The same remark will apply to the 
works of Mr. Dumford and Sir Edward East, the first 
regular reporters of the King's Bench. Still the Courts of 
Nisi Prius have witnessed the presence of a second reporter. 
Criminal law was also embodied with other cases in the 
tomes of the Serjeants of old. But we have now not merely 
a host of decisions of this nature contributed by several hands ; 
we have likewise a diligent attendant in the Court of Criminal 
Appeal. 

Bat without entering upon further mention of duplicates 
in our Courts of Common Law, let us turn to the gigantic 
mass of Equity historians. Two classes of these seem to 
flourish in the Court of the Lord Chancellor, — one is at- 
tached to the Master of the Rolls, one frequents the tribunal 
of the Vice-Chancellor of England, and out of each repro- 
duction of the oflSce of Vice-Chancellor there has arisen 
a corresponding reporter. In short, wherever there is a 
Judge and a Bar, there is apt to be an accessory in the 
character of a reporter. The House of Lords, the Privy 
Council, the Appeal Registration Courts, the Bankruptcy 
Courts, — each jurisdiction is accompanied by a faithful note- 
taker, whose labours are duly moulded into an additional 
volume. Even the Reports from Ireland have been creeping 
stealthily into vogue ; and it is not easy to limit the time 
within which those from America may not follow. And, 
moreover, there are some successful adventurers who have 
carved out their fortune from a residuum, as it were, slighted 
or abandoned by the others. Thus we have a list of practice 
cases in the Courts of Common Law, and a periodical supply 
of railway and canal cases from all the Courts ; whilst, on 
the other hand, the universalist efforts of an united body of 
labourers have established " The Jurist " and *^ The Law 
Journal." The practical sequel of these literary ambitions 
has been, of course, an augmented expenditure on the part 
of the practitioner. It is very well for an eminent counsel 
to look with indifference upon the accumulating stock, not 
omitting the triumphant reflection, as he glances over the 

VOL. XXII. T 
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authorities^ '^Quorum pars magna fuL'' On the man of 
mediocrity, undistinguished, but yet working for hire, does 
the burthen chiefly falL The Common lawyer must have 
some of the Equity Beports. The Chancery advocate and 
solicitor cannot dispense with the majority of the Reports on 
the other side of the HalL The rural attorney must be a 
partaker of the elegant calf bindings which enclose these 
legal notes, or risk the imputation of ignorance in days of 
general knowledge. 

The attorney, as a member of the Profession at large, 
finds that, in addition to his fee of 5002. for learning his 
vocation, he must pay some hundreds more for law books in 
order to practise it 

The barrister, whose outfit in ordinary extends but little 
beyond some few meagre dinners at his Inn, and who, at 
most, finds 200/. sufficient for his instruction, and 1007. for 
his introduction to the Bar, is quickly made sensible that, 
besides his annual charge for chambers and circuit, he may 
spend 500/. more in a very few years for the benefit of law 
reporters and authors, but more especially for the aggran- 
disement of law booksellers. 

And for a long period of time this delusion was preserved. 
A thousand pounds would be an estimate within the mark of 
many law libraries. 

Nevertheless, all things find their level. As law-suits 
declined, it became evident that lawyers could not afford to 
buy law books. The " Law Journal ^ or " Jurist " began to 
satiate an appetite already become economical ; and at length 
there were not wanting those who prophesied that the decline 
of expensive law reporting could not be far distant. 

In 1849, a Committee of the Society met for the purpose 
of considering, whether any improvements could be made in 
law reporting. After contrasting the solemnities into which 
the most simple alteration of the law by statute is ushered 
into the world with the unceremonious treatment which 
judicial exposition meets with, and which is, notwithstanding, 
the law of the land ^ the Committee proceed to supply the 

' See the Report, p. 3. 
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statistics of our Reports^ and give the opinions of Coke and 
Blackstone upon that subject. 

The appointment of official persons to make notes^ in 
conformity with the practice in the reign of James L at the 
instance of Bacon, and in accordance with the approbation of 
Blackstone, seems to be the view entertsuned by the Com- 
mittee, If that were so — " The quality, and not the quantity 
of the material, would be more studied ; and the omissicHi of a 
really important decision would be deemed as serious a neglect 
in the reporter as an inaccurate report of it"^ The Com- 
mittee point out some evils against which such an official ap* 
pointment would provide some security. 1. Inaccuracy is one 
material charge which would be diminished.^ 2. Suppression, 
of which several instances are given, would be out of the 
question'^ ; unless, indeed, the Judges themselves were to 
assume the right of deciding which cases should be handed 
down as precedents. 3. Omission would be equally ex- 
cluded from the list of evils. The words — " not to be found 
many of the Reports,^* sometimes fall from the mouth of a 
Judge. This mischief is twin-brother to inaccuracy. 4. With- 
drawal by the author of his services, leaving his publication 
incomplete, would be at an end. " It is well known that an 
eminent xx)unsel (formerly a reporter) practising at the 
Chancery Bar has at the present moment notes of a deceased 
Lord Chancellor taken by the learned counsel in the cha- 
racter of reporter, but at this time unknown as law to all the 
Profession, save the parties engaged in these causes."^ The 
office is abandoned for more lucrative professional engage- 
ments, and the bookseller cannot compel performance of an 
unfinished series. 6. *^ Unseemly competition" would be 
lessened. Whether the Judges would permit any other than 
the official reports to be quoted we are not able to say. The 
Heport seems silent on that head. Such an exercise of 
power would be so inconsistent with the principle of Free 

* Report, p. 15. 

* See likewise upon this point the "Law Review >* for February, 1848: — 
** It is but little consolation to say, in the trial of a cause, * That case is not 
law/ after it has misled half the kingdom."— Report, p. 11. 

- ' See the Report, p. 9., and the *< Law Review" for February, 1848» p. SS9. 

* Report, p. 9. 
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Trade that it is not a probable event; but there is less 
difficulty in affirming that the institution of salaried 
reporters*, with a guarantee for speedy pvblication, would vir- 
tually extinguish all unnecessary multiplication of these 
works. 6. Verbiage would be unattended with advantage, 
and would, therefore, give place to a reasonable compendious- 
ness. Book-making and book-selling would be subordinate 
to correctness and utility. 7. An oppressive tax would be 
got rid of. It is not probable that lawyers or private men 
would seek further, under such circumstances, than the official 
volumes, together with such weekly or monthly journals as 
might give them a summary of the more perfect undertaking 
in prospect. It is even uncertain whether monthly publica- 
tions (such as those we have at present) might not ultimately 
supersede the official journal. But, at all events, the pro- 
posed limitation or institution must inevitably work a great 
improvement, and affi)rd substantial relief. For, to mention 
one only of the lawyer's enemies which would be removed — 
the fear of ignorance with regard to some overlooked decision, 
— there could be no ignorance where there was no omission. 
And it is more than likely that the very books themselves 
thus set on foot by authority would be supplied at a less cost 
than falls at present to the lot of the Profession.^ 

This matter of Law Reporting is of .interest to all our 
countrymen as well as to the Profession. We have, there- 
fore, commented upon it more at length than might seem 
expedient in a section intejided more for general than pro- 
fessional consideration. But respecting the mode of publish- 
ing Law works in general, the public have no such intimate 
concern. We shall, consequently, pass briefly over this por- 
tion of the Society's labours. There was a Beport from 
their Committee in 1849. 

It is doubtful whether the remarks contained there would 



> These Reporters ought to be appointed by Parliament, and their salaries 
paid out of the Consolidated Fund. 

^ The Report, Lond., 1849, may be consulted; also the ** Lav Review,*' 
February, 1 848. And an article in the ** Law Magazine," New Series, for 
August, 1848, mentioned as "a useful article on Law Reports" by the Com- 
mittee. 
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be useful to authors employed in general literature. Refer- 
ence was made to the Parker, Linnsean, Camden, and other 
societies, as good examples for the Profession touching their 
Law^ authors. 

But it may not be a loss of time to read the short and sen- 
sible Report. It may afford useful hints ; and, at all events, 
does its best to suggest a fair remedy for a very great griev- 
ance. 

If it has been necessary to explain at large the connection 
which exists between Law reporting and the common con- 
venience, the task of showing how nearly the usages of the 
Profession are mixed up with the public welfare, will at once 
appear simple. The judge, the barrister, the attorney, aro 
all agents of the highest importance to the suitor or client. 
Still, paramount as this subject is, it would not have been 
admitted into these pages, had not the Society counted it 
worthy of their attention. The condition and policy of the 
Profession has occupied the serious thoughts of practitioners 
for some time past. Changes, now more rife than ever, have 
overtaken the lawyer as well as the rest of mankind. Yet, 
not imlike the vocation to which they belong, the legal body 
—the Bar, in particular, — are slow in their movements; and 
it will be seen, by and by, that a combination of circum- 
stances alone, tempted them from the cold ceremony of their 
habits, to a more active investigation of their modem position. 
When it is related, then, that *^ a Special Committee was 
appointed to consider the present relation between the bar- 
rister, the attorney, and the client ; and to report whether 
any, and what, alterations can be made therein, with advan- 
tage to the public," it may reasonably be concluded that 
some interest more than ordinary had attached itself to the 
relations of the Profession. It was, nevertheless, not the 
falling away of business alone which created this sympathy, 
although the diminution of fortune might have been accom- 
panied by an aspect of silent uneasiness or regret. Perhaps the 
extraordinary apparition of attorney- advocates in the County 
Courts would not, by itself, have been sufficient to arouse 
lawyers from their apathy. The striking success of solidtors 
ftt the Bar, sustained by the firms of professional friends^ 

t3 
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though moving to jealousy, might have passed away without 
open discontent; the more so because the distribution of 
employment to whomsoever we will is, in this country, both 
legitimate and legal. 

The rising ambition of the class of attorneys would likewise 
have passed unheeded both by their own body and by the 
Ban It is the union of all these and other incidents which 
has provoked notice, and demanded inquiry. The Report of 
the Special Committee may be found in the " Law Review" 
for February, 1852, The following are the principal points 
to which their consultations were directed. 1. The professional 
etiquette or usage which subsists between the attorney, the 
client, and the barrister. 2. Whether the prohibition (in 
force when the Report was made, but now abolished) against 
a barrister receiving fees in the County Courts, unless in- 
structed by an attorney, should be upheld. 3. Whether 
attorneys should be permitted to act as advocates in the 
Superior Courts. 4. Whether the existing regulations with 
respect to attorneys becoming barristers, and barristers be- 
coming attorneys, should be altered. 5. Whether the legal 
liabilities of barristers and attorneys, in oases of gross negli- 
gence and breach of confidence, should undergo any change. 
6. Whether a Bar Institute or Faculty of Advocates should 
be established, with powers to superintend the admission of 
members to the Bar, and of investigating and punishing 
cases of professional misconduct. 

The second of these considerations may be very slightly 
passed over as far as its urgency is concerned, inasmuch as the 
County Courts Act of 1852, not only empowered barristers to 
practise without the intervention of attorneys, but also forbade 
the continuance of the custom of attorney-advocacy. Trivial, 
however, as its merits appear, this by-play in the Small 
Debts Court affords a very remarkable, if not anomalous, 
example of monopoly in the history of the Courts where 
Trial by Jury prevails. Whatever may be the modern in- 
novation, the barrister was ever free to practise in the Su- 
perior Courts, without any instruction from a solicitor. He 
is still at liberty in this natter. It was the rule of his pre- 
decessors; and, so far from his being bound by any formal 
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ritual on that head, there may not be wanting arguments to 
show that he is not so much justified as he imagines in ac- 
cepting briefs from the attorney. Laying aside this notion^ 
however it may be assumed, without danger of contradiction, 
that, before the County Courts Act of 1846, the field was 
entirely open. For the first time, by statutory enactment, by 
no declaration of the Common Law, but by a clause new 
in principle, it was forbidden to a barrister to appear as 
counsel, unless through the introduction of the solicitor. 

Sufficiently shrewd to discern their advantages, the mem- 
bers of the other working class of the Profession employed, 
not the exiled advocate, but, naturally and prudently enough, 
a limb of their own order. He had the soubriquet of 
attorney-advocate. He probably did not crown himself with 
that title, but it was believed that the newly-created race 
intended to assume a forensic gown. This was the custom 
which the Act of 1852 inhibited; and thus the Bar were 
restored to their ancient rights. 

It has been thought proper to give some explanation 
of this matter, because the public are scarcely yet awaro 
that they may command the services of a barrister with- 
out the intervention of any other person. Whether they 
may possibly think fit to take that step, is not for us 
to determine. The case which each suitor is able to 
put to himself for his decision, is a plain one. Should 
he live in the Metropolis, in a populous town, or in a rural 
village, he would have to consider and make his choice 
between the two classes of the Profession. The one may 
seem, in the first instance, the more expensive; the other 
must be judged of by the test of the account. The one may 
seem somewhat less pliant than the other, but his opinion 
may not turn out the less valuable in the sequel. The one 
may not be accessible to such as live upon credit, but the 
payment of ready money may have its benefits, if it be re- 
warded directly by the most eminent advice. 

The retainer of two persons to manage the same suit may 
give an unfavourable colour to the popular notion of justice. 
It may be worth while for the people at large to consider 

T 4 
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whether their interests cannot be entrusted to one only, 
whichever they may esteem best for their welfare. Although 
there may be difficulties in the way at first, the client can, 
by exhibiting due firmness, be soon enabled to make an in- 
dependent choice. But we must abandon this head of the 
inquiry, which would not have been dwelt upon but for the 
eccentricity and even the encroachment permitted by the 
early Statute of Small Debts. 

The first point submitted by the Committee, it will be per- 
ceived, has been virtually amalgamated with that which has just 
been discussed. The Report examines at length the reasons 
for allowing an unlimited and independent communication 
between the advocate and the client. It recognises the an- 
tiquity of both branches of the Profession. It illustrates by 
numerous examples, the prevailing custom amongst suitors of 
going at once to the counsel with a fee. It shows that the 
people of former days were tenacious likewise of choosing 
for themselves which member of the Bar should conduct their 
cause. Sarah, Duchess of Marlborough, sent 1000 guineas 
direct to Murray, as a general retainer, who returned 995 to 
her Grace, observing that a general retainer could neither 
be less nor more than five guineas. Lord Brougham's authority 
is advanced, when he, in proprid persona, threatened to 
receive all clients to the benefit of his advocacy, without 
other introduction ; and thus defeated a supposed combination 
of attorneys, to whom his projects of Law Reform were dis- 
tasteful. Other instances of the like nature, on the part of 
learned Judges when at the Bar, are mentioned; and we 
believe that Mr. Sugden always advised, on will cases, 
without any intermediate reference. The arguments in sup- 
port of the exclusive system — we mean that of denying 
direct access to the suitor, — are, the dignity of the Bar; its 
independence ; its morality. The abolition of the practice 
might injure attorneys ; the tacit understanding of the Pro- 
fession would be violated ; an unseemly squabble between 
the two interests created ; the barrister would not be able to 
extract from the client the real merits of his case; the client 
could not himself ascertain the competency of the barrister; 
and, lastly, the " legal business of the country would continue 
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to flow in the same channels as at present.*'^ Such are the 
suggestions in favour of continuing the modem usage. The 
Committee could not discern sufficient weight in any of these 
scruples. Those relating to the dignity of the Bar^ and the 
violation of good faith or tacit understanding, must be tried 
by the ordeal of the public interest ; and must, in justice and 
decency, be withdrawn when found to be in hostility to those 
interests. As to the independence of the body, the reason- 
ing would seem to apply in a counter-direction. For ^^ so 
long as they [the Bar] look to a single class [the attorney] 
for employment, their independence is exposed to many 
dangers ; but the moment they are brought into contact with 
the public, they have a resource against any sinister influence 
in an appeal to its sympathies, such as was so successfully 
made by Lord Brougham."* The morality of the Bar is a 
topic of too much delicacy to need a very full answer to the 
objection on this score. Besides, the truthful history of 
events teaches that there ever will be dishonest schemes, and 
the success of such frauds is more readily consummated by 
the combination of two than by trusting to the boldness of 
one person.^ Men, observe the Committee, can easily do that 
together, which one cannot attempt. And they fearlessly 
affirm, that ^^ no dishonest scheme devised by a member of 
either branch of the Profession has ever miscarried, from 
his inability to find a coadjutor equally unprincipled." 

The Committee express in terse convincing language their 
sense of the objection founded upon the fear of " unseemly 
squabbles." No liberal or right-minded barrister would re- 
gard with feelings of jealousy the success which an attorney 
had fairly won by his learning and his talents ; and no attor- 
ney can reasonably take offence at the exercise by the Bar 
of their undoubted right to regulate their own practice, even 
though the result should be, that barristers should resume 
the privilege of acting as jurisconsults, and should thus expose 
attorneys to a new, and it may be, a formidable compe- 
tition."^ 

* See the Report, «* Law Review,*' ut suprd, p. 384. 

* See the Report, ** Law Review," ut suprd, p. 385. 

* Ibid. pp. 385, 386. * Ibid, p. 387. 
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The Committee do not expend much toil in remarking 
upon the alarming difficulty arising from incapacity on the 
part of the client to instruct the barrister. They very hap- 
pily respond, that the change would necessarily be harmless 
if that objection were to hold, ** and the public would soon 
cease to consult men who could not understand them." 

With reference to the ignorance of the client in making a 
right choice of his counsel, it may be convenient enough for 
the attorney to assume the policy of governing that election. 
Interest, friendship, and family alliance may be well served 
by such an exercise of will ; but the Report rightly adds, 
that the client has the deepest interest in selecting a compe- 
tent legal adviser. And we may, as faithful exponents of 
legal history, affirm, with that confidence which is founded 
upon painful experience, that the most serious cases of life 
and death have been frequently confided by attorneys to the 
hands of most inexperienced advocates. 'Nor is the case 
mended, nor the objection helped, by the fact that these 
mediocre pleaders were surrounded by men of higher sagacity 
and acquirements, whose feelings of contempt for ignorance 
could only be equalled by those of pity for the accused. 
And we may likewise offer this further remark, that an ex- 
pression approaching to indignation has sometimes revealed 
itself on the part of suitors whose legal adviser has either 
dictated the counsel to be employed, or entered into the en- 
gagement without the concurrence or even knowledge of his 
client.' 

The Committee answer the last remaining objection by 
referring to the beneficial effects which they contemplate 
from the practice of consulting counsel independently. 

First, they report that the proceeding will be less ex- 
pensive. * 

They say that it will be more expeditious.* 

They consider that it will furnish a greater guarantee of 
safety against error.^ If no other reason had been advanced 
in favour of this last benefit than that which we are about to 
quote, it would appear sufficient to command regard. If 

* Review, p. 389., quod vide, * Ibid, 

' Ibid^ and p. 890. 
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counsel were themselves to exftmine the witnesses about io 
be produced in Court, it would be impossible for barristersy 
without loss of character, to open cases, unsupported by evi- 
dence, on the faith of their instructions, and would impose 
upon them the salutary responsibility of ascertaining that the 
statements to which they give publicity are not mere sur- 
mises or malicious inventions." * The Report adverts to the 
more efiectual attainment of secrecy as futtiishing another 
ground. A mercantile firm, or a female complainant, have » ' 
right to the advice of counsel without exposing themselves 
to the numerous comments which often arise from the pre- 
vious preparations of papers, or being compelled to renew 
painful revelations before a, second defender.* The Com- 
mittee draw the reasonable conclusion from what has been 
already uttered, that the independence of the Bar can never 
be enjoyed by those who look exclusively to another pro- 
fession for advancement in their own.* They aver, again,- 
that the change will destroy the principle of favouritism' 
now prevalent in the distribution of business^; that the 
Bar will be placed more under the influence of public 
opinion * ;* that the Profession would be raised by an honour- 
able competition on the part of both branches of it ^ ; that a 
more comprehensive knowledge of Law and Equity as a 
connected science, and not as a separate study, would be 
acquired ^ ; and, lastly, that the Bar' would be restored to 
their "fair share, to be decided by public competition, of 
the office of jurisconsult — an office that involves the highest 
duty which the practising lawyer can be called upon to 
perform."® 

The third question to which the Report is devoted relates 
to the admission of attorneys to the privilege of acting as 
advocates in the Superior Courts. The answer to this is in 
the negative. The Committee prophesy the extinguishment 

* Ibid. p. 390. ■ See Review, p. S90: 

* Ibid, pp. 390, 391. * Ibid. p. 391. 

* Ibid. • Ibid. ' Ibid. p. 392. 

■ Ibid. See likewise " Law Review," Nov., 1851, Tit., Bar Etiquette, where 
several pamphjeta upon the subject are reviewed; also Art. I. Tit, the Condition 
ud Policy of the Profession, in the E(ame Number. 
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of the Bar as a separate profession, as the result of such an 
experiment* A fusion of the two branches would take place 
— every barrister being enabled to act as an attorney, and 
every attorney to act as a barrister; — or the professional 
lawyer would be altogether abolished, and any person whom 
the suitor might choose to select would be enabled to act in 
the capacity of attorney, legal agent, counsel, or advocate.^ ^ 
Again : ^' The public derive the greatest benefit from the 
analogous division of the medical profession into physicians 
and apothecaries; and this benefit is imdoubtedly to be 
ascribed to the competition which exists between the two 
branches of that profession." ^ 

The fourth query is resolved as follows : *^ That attorneys 
should be eligible to be called to the Bar without any inter- 
mediate cessation from practice. "^ 

The legal liability of barristers is the next point. The 
opinion of the Committee was, " That counsel should be 
made responsible to their clients for crassa negligentia^ breach 
of contract, and breach of confidence.''^ The practice of 
taking briefs, without any reasonable probability of being 
able personally to attend to them, did not escape notice. It 
is one of those blots upon the character of the Bar which 
come in sad contrast with their many virtues. And this is 
the more to be regretted, because the good name of the 
whole body is affected by the greediness or heedlessness of 
the few. 

When men arqve at a certain height of prosperity as ad- 
vocates, their feelings become isolated in some measure from 
their less successful brethren, and hence they are unable to 
perceive that the licence they allow themselves in their 
palmy days would not meet with the approbation of their 
juniors, nor even of themselves, before they had risen. 

Then, with reference to the Bar Institute, we are about to 
enter at large into the consideration of an important sugges- 
tion concerning a Law School. Education is a theme in the 
mouth of every one, and it is fondly imagined that great 



* Law Reyiew, ut tuprcLy p. 393. « jj^j^ p^ 394 

» Ibid. p. 401. See pp. 394, 39^ * Ibid. p. 401. See pp. 395, 396. 
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advances have been made by general instruction to promote 
knowledge and happiness as well as to diminish crime. 
liCgal education, however, especially in regard to the Bar, 
has been left untouched until a very recent date. In enter- 
ing, therefore, upon this interesting topic, we shall neces- 
sarily include the last question submitted in the Report, as 
we have above mentioned. We will, nevertheless, give the 
resolutions, without more : — 

** That a Legal University, composed of the Inns of Court, 
and governed by an elected Senate, should be established, 
and that such Senate should have jurisdiction in all 
questions concerning the discipline and conduct of the 
Bar. 

*^ That all Candidates for the admission to the degree of 
Barrister should pass a public examination. 



ART. in.~IMPERIAL (AND INTERNATIONAL) LAW.— 
ADMINISTRATION OF INTERNATIONAL JUSTICE. 

Is the War Just? A Letter to the Bight Honourable the 
Viscount Palmerston, M. P. London: 1855. 

This is a lawyer*s production, in which the subject of the 
war is discussed in a lawyerly fashion ; upon treaties, and the 
breach of treaties ; as upon an agreement between any A. 
and B., and the breach of such agreement. The Author does 
not deal with the subject as it relates to the interests of the 
peoples affected by the question ; he takes his stand upon the 
agreement, and often upon terms of diplomatic courtesy. 
Nothing is so diflScult tc^ determine as a question between 
independent nations, since in such cases there is no tribunal 
to which appeal can be made but the comitia of nations, the 
majority of which, not perhaps in numbers but in power, 
like the majority on many other occasions, must determine the 
matter ; and on that account the whole effort of States is 
directed to preserve such a balance of power, or such a dis- 
tribution of it amongst the nations as will afford reasonable 
prospect that no one or two shall be able to overawe the rest. 
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jsaxd make justice impossible except at the will of such one or 
two ; which (when they have grown exceedingly great) is not 
to be expected, since it is of the very nature of excessive power 
to beget further and further aggrandisement, and eventually 
to overrule the self-restraints of conscience, and even the ten- 
dencies of good purpose, amongst the governors or the influ- 
ential members of the predominant pow^. 

The balance of power becomes to the whole body of nations 
what the constitution is to any single nation ; and any efforts 
to destcoy this balance of power, as any efforts to destroy the 
constitution, or tending that way, become ipso facto treason, 
and is to be met by just the same prompt action and energetic 
resistance. 

In single nations, few such questions arise, because the 
tribunals furnish means for determining them ; and persons 
affected may stand by, relying upon the intervention of the 
police of the country. 

The question is, whether the position and tendency of the 
action of Kussia is not to destroy this balance of power, and 
whether it is not in fact destroyed, and must not be restored, 
if peace is to be restored to Europe, and its nations are not 
to be kept in a state of armed observation and preparation 
for possible attack. 

It is obvious from what has already taken place both with 
Austria and Prussia, and with the northern states of Sweden 
and Denmark, that the power of Russia is unduly pre- 
dominant, so as to nearly outbalance the whole body of 
European States. The existence of this fact is sufficient to 
justify the war, especially as Kussia itself had taken the 
•initiative in warlike movements. 

If to Russia we should suffer to he added Turkey, thereby 
giving to her a seat of force in the South as well as in the 
North, Austria would be weaker than she is, and Prussia still 
more vacillating, or rather cease to have the liberty to vacil- 
late. The Holy Alliance would constitute an aggregate power 
too great to be controlled by the general force of Europe. 

Egypt would follow Turkey, and the road to India ; and 
soon Russia would overpower the world. The Goths and 
Vandals, the array of barbarian force, directed by the con- 
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centrated energy of an autocratic Czar, aided by all the free 
science^ the free art, and the freebooters of the rest of tlie 
world, — in fact, by all the adventurers to whom place is 
denied in the more settled governments, would command the 
world, and change its whole face.* 

It is this which makes the war just, not the commission of 
any single act, but the existence of Russia in a form which is 
inconsistent with the existence of any other power. To say 
that the time is not come, and we should await the denouement 
of the purpose before we acted, would be to repeat the wolf's 
counsel to the lamb. 

In all morality as in all politics, the substantial and real 
interest of all is the basis of right, — ^not of one or more 
against the rest, but of the totality ; and as in justice so in 
politics, — a state of things which places any at the mercy of 
the rest, destroying its peace and energy, and capacity to be 
free and independent, is an in-^quity or iniquity which is to 
be set aside by the administration of the common force, when 
and while the common force is in a condition to vindicate the 
right. 

Inferior tribunals, who deal with a more limited jurisdiction 
and upon interests more limited, are forced, by the nature of 
things to act upon conventional arrangements, pro tanto 
founded in justice and morality, and to accept the rule which 
these arrangements constitute ; and these are to be essentially 
just, founded upon the principle of giving to each and all the 
right which in their respective capacities and positions is 
their due ; the difference is that the rule is laid down in law 
or convention, or established by custom, and the tribunals do 
not go behind these accepted manifestations of right, to find 
out the interest, except where such manifestations of right 
have been obtained by fraud or force, or under mistake. 

It is a well-known principle in all diplomacy, that try as 
you may to settle, by means of treaty or convention, such 
manifestations of right, attempts to settle them are powerless, 
if the true principle of the balance of power, the interests of 

* While America has taken the rude labour of Europe, Rusna has been the 
asylum of the hopeless student, man of science, theoretical or applied, and the 
political adventurer of the practical class. 
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all the nations, individually and collectively, have been dis- 
regarded. In short, every such violation is a wrong to be 
redressed when opportunity occurs ; for by the natural force 
of interests the maxim, '^ nullum tempus occurrit Begi, aut 
populo," necessarily obtains. 

Nothing, however, but a state of things inconsistent with 
the administration of the justice of nations would warrant a 
departure from treaty or convention ; but every treaty or 
convention must be understood to have for its principle of 
construction, its not being in fraud of the primal right of 
international justice, and of the means of its due adminis- 
tration. 

Differing as we do from the author's conclusions, on the 
ground that they are formed from too narrow and imperfect 
premises, we still commend it as in many points of view an 
able production, worth reading on the other side of the ques- 
tion, and tending to restrain the use of the higher considera- 
tions to which we have referred within their appropriate 
bounds, for we are free to admit that there is danger in their 
use in the hands of the ambitious and unscrupulous. We do 
not admit of different kinds of morality. Truth and justice, 
wisdom and policy, are the same in nature, whatever the per- 
sons or personages concerned, whether one, or several, or 
many, an individual, a class, or community ; th% difficulty is 
not in the nature of the principle, but in its application to a 
wider range of circumstances, and its government by a wider 
range of considerations ; and the greater complication of the 
occasion which gives rise to or justifies the right. 

At the same time it must be admitted that the power to 
control by treaties adverse to the interests of the peoples 
which constitute a nation for successive generations, is one 
which must be viewed with extreme jealousy, especially when 
those treaties are calculated to affect the relations of other 
nations not parties to them. 

The Author quotes, in the conclusion of his pamphlet, Mr. 

Canning's saying, that a war must be just, and being just 

in itself, must be such as we can also with justice engage in, 

— and, secondly, that being just in its nature, and it being 

possible for us justly to embark in it, our position must be 
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such that we can so interfere without injustice or detriment 
to ourselves. 

But the whole matter turns upon the question of what is 
just, — what is due to the interests of all concerned ; and 
have the opponents done, or do they contemplate doing, 
or does their state and condition and course of action tend 
or contribute to the commission of, injustice ? 

In policy, a nation must not only be, but appear to be, 
rightly disposed. If it be not^ any other nation is entitled, 
indeed is bounds to take alarm, and put itself upon its de- 
fence ; or if it be necessary for its protection, to anticipate 
the attack upon itself^ by attacks on the intended wrong 
doer. 

Doubtless, no human being who values the progress of 
limnkind, the advancement of religion, the extension of free- 
dom and intelligence, and the spread of commerce and the 
free intercourse of nations, would advocate war ; yet it may 
be well to bear in mind that offences will come, woe be to 
him by whom they come ; and that war, and the sufferings 
that come from war, ore the penalties and responsibilities of 
States, which they suffer only in proportion as they are found 
wanting in manliness, courage, wisdom, prudence, policy, and 
statesmanship ; that it is not wholly amiss that We should 
encounter the storm, for the sake of the self-discipline that it 
confers upon us, bracing us for the demands of life, and 
postponing the enervating effects of civilisation and peace, by 
which nations are prepared for a prey to the barbarians. 

We were tending to that state. May our suffering rouse 
in people and in Parliaments a real substantial enei^y, not 
simply mouth-spoken, on every imdertaking, whether of peace 
or war, — in the making or administration of Law and in 
the education of the people, the promotion of science and the 
prosecution of the arts of life in all its forms. 
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JABT. 17— SMOKE IN ITS LEGAL ASPECTS— COM- 
MON LAW. 

1. On the CombusHon of Coal and the Preventhn of Smoke, ehe* 
mically and pradieaUy eonndered. Bj C. W. WitLUMB, Esq., 

' M* J. C* £• 

2. On the Smoke Nuisance, considered moraUy, historieattyy scien- 
tifically , and practically. By Gbobgb Walkkb Munu 

^ Bbfobb joa tnak^ Law aaeertain the nature of the subject of 
jour law. Consult the naturalist before consulting the legittt 
and take counsel of both before you legislatet and make no law 
till all other means available have been tried* Law is a coarse 
remedy, available among a free people like onrs only when the 
evil is intolerable, and all other means are insufficient." 

We wish we could persuade a considerable body of the in** 
f elligent persons who waste their time in law to turn their 
minds to the means of mitigating the necessity for law, and 
limiting the occasions ; and still more do we wish that the 
statesmen-lawyers — they of whom Chancellors are or ought 
to be made, and they of whom our Bepresentative Lawyers 
ought to be made — would exert themselves to obtain such a 
re^stration of legislative and judiinal proceedings as would 
show where Law has not simply failed, but worked out cod* 
elusions opposite to its purpose, and where judicial meihods 
have been opposed to the effectuation of practical purposes. 

Many years ago — we speak of it now with shame— we 
laughed at the elder Chitty for recommending in one of his 
works that lawyers should study all the sciences, and not a 
few of the arts of life. We wonder now how he can 
appreciate principle or fact, or evidences of fiuit, without th6 
knowledge of matters in their natural and practical relations; 
and should hold it a far more sensible thing that men should 
show a competent knowledge of such things before they are 
allowed to practise either as barrister or as attorney, or to 
be members of Parliament and governors of this great 
empire, than know somewhat of Greek and Latin. 



Tha works mentioned at the head of this Article Uluatrate 
one matter which has been made the subject of recent legis- 
lation^ and of active administration* We deprecate neither* 
Bol^ the legislator and the statesman worked with such 
means ad were available, and their exertions have produced 
these and other efforts j but we fully subscribe to Mr. Muir's 
suggestions, and recommend that an active course of inquiry 
and of instruction should be adopted in such oases, and that 
every means should be adopted of introducing a moral agency 
for carrying out such objectat 

It has been said of lawyers that they know nothing, but 
are capable of learning anything for the occasion. Like 
tnost axiomatic snyings, this is truth with a large admixture 
of error. As a class they are very well7informed, but they 
do not know much ; they are too apt to despise knowledge^ 
which, is not of professional service. This is to be deeply 
regretted, since it deprives us of a class of lawyer-^statesmen 
c«q)able of maintaining rank in the State with other states- 
men^ whose comparative leisure admits of their giving more 
attention to general and historical literature; moreover, it 
deprives us of accomplished administrators capable of filling 
the oflBcea of secondary rwik in the State. We should 
recommend the lawyer not only to study comparative juris^ 
prudence, hut to travel, to acquire a competent knowledge 
of science and of the history of invention, and a knowledge 
of the course of business both official and mercantile. It is 
a ^eat mistake to. hurry into practice: till a man is thirty* 
has seen and. read, much, and done something in other walks 
of life, he is not competent to be a barrister, still less com- 
petent to aspire to those higher places in the State which 
his vocation should lead him to. And here we should remind 
him, that if be will properly begin his career with smoke, — 
^ith those common concerns that affect mankind, though 
they may not seem to affect the subject of his professiori; — 
• his career is more likely to end well; in short, not to end ia 
smoke, than if he devote himself to merely technical details. 
But here, again, we must guard ourselves against miscott- 
etrjuction.;. we dp not meati that.he; should not take:A ijoucsa 

U 2 
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of practice in the more active branch of the Profession. On 
the contrary^ we believe that to be as indispensable; for 
unless a man have handled deeds in all their forms, in 
instructions, in draft, in engrossment, in abstract, and until 
he know a writ, not only as it is presented in books, but as it 
appears in form as used by the writnserver ; and until he 
have seen not only the attorney's managing derk, or^ if 
those gracious persons will permit themselves- to be seen, the 
attorneys themselves, but the very client, and the very 
witness, the very men, women, and things, which are the 
subject of his talk, he may be book-learned, but will not be 
taan-leamed; — a lawyer he may be, but a lawyer only. 
Now what makes one man successful is his possession of 
common humanity^ with the addition of the special stuff 
that his vocation makes necessary. It was that which 
made a Scarlett successful with a Jury, Denman trium- 
phant with honest men, Brougham prevail with the people ; 
not to say they were not successful as they deserved to be 
elsewhere ; now in these modern times the stuff of which the 
world is made is intelligence, freedom, will, enterprise ; and 
lawyers must partake of the common spirit, and must be as 
other men are, if they would take place not the least worthy 
in the State. 

How is this to be brought about without withdrawing 
from the Profession the share of attention which it claims? 
Let us collect all the Statutes and all the decisions which 
relate to common affairs. It may be well to begin with 
remarkable cases; but remarkable cases would be unsatis* 
factory by so much as they should not illustrate the common 
case ; —the one is our hourly need, the other the chance of a 
life : better, perhaps, take thought of both. Collections of 
Statutes and of cases referring to the householder, the rate- 
payer, the owner, the occupier, the public officer, the trustee,, 
the infant, the ward, the guardian, — in short, to every condi- 
tion of person, — would bring out the law in its applications' 
much better than abstract statements which (let the truth 
be spoken) are intelligible to nobody except as they recall io 
the mind facts with vrhich it is already cognisant. We 
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may Fanoy we kiiov> bat really do not, unless we are 
already acquainted with the same thing, or somethiDg of the 
sort 

This task would not be a difficult one. It is but to go 
through the Keports in the order of time; extract the cases 
bodily, put them in chronological order, append a Table of 
Contents, and add proper indexes. 

Perhaps after this work of compilation should be effected, 
light might be thrown upon the whole by an introductory 
exposition of the characteristics of the branch of matter, 
which is the subject of the volume. 

Each branch would be popular, and it would be no mis- 
chief, to which this Article principally adverts, that the 
barrister should view his law popularly ; that he should have 
a notion that, much as Westminster Hall and the Judges 
are to be regarded, the end and aim of the Law is the 
People and its concerns, and not the Profession and its 
concerns. 



ART. V.--JUDICIAL ORATORS AND WRITERS IN 
FRANCE. 

MifMires de M. Dupin^ Souvenirs du Barreaiu 

The very title-page of this book tells of its author's respect 
for his profession. His name upon it is followed solely by 
the words, " Avocat, ancien bdtonnier,''^ and the two epigraphs 
lower down bear further witness to the fact of his having at 
all times (at least in words) paid due homage to the purity 
and majesty of Themis. The first epigraph is taken from his 
speech as batonnier, Ist December, 1829: "Every injured 
right finds a champion amongst us ; " the second is from a 
discourse at the Academic Fran9aise of last February : " The 
free exercise of that profession which makes no victims, but 
defends them.'* We doubt whether in our country, and 
with so much yet unreformed in our Civil and Criminal 
Procedure, we could boast of the law making ** no victims,'' 

u 3 
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and we might perhaps be inclined to envy a Frenchman's' 
priyilege if he can truly say as much. 

Pure Hoyalists have, we are well aware, a holy horror 
of M. Dupin ; butr this would not, we must admit, afford 
any positive proof of his anti-monarchical tendencies. The 
persons who style themselves the best friends of monarchical 
institutions in France have so repeatedly since 1789 shown 
themselves its worst enemies, that their reprobation would 
weigh but little in our minds if we had to form a judgment 
on the point ; yet in this instance we are not quite disposed 
to say they have guessed wrongly. There is in M. Dupin a 
decidedly anti-Royalist tendency — a something of which he 
is evidently unconscious himself, and which must always make 
of him a most inconvenient adviser and servant for an here- 
ditary monarchy with any sense of its own worth, or any dis- 
position towards preponderance in the aflFairs of the State. 
We can easily understand M. Dupin being unavailable under 
the government of the Restoration, although by his conduct 
during the Hundred Days he mainly contributed to bring 
it about. We call' eoncetve that h6 Cduld not dovetail into 
the mechanism whereof Louis XVIII. was the prime mover ; 
for able as was the I^ing, and sincerely constitutional his 
government, he was, every inch of him, too much the King 
of France^ and M. Dupin, every inch of him, too much 
the French burghcTy for them to agree or work cordially 
together. It came almost to a question of race, and is in this 
respect curious to observe. Never were two men more essen- 
tially French than, in this case, both the sovereign and the 
subject That instance of Gaul and Gascon, that compound 
of shrewdness and elevation, of political sincerity and personal 
cunning, which the historical researches of late years have 
shown us in Henri IV., was represented to a most remarkable 
degree by Louis XVIII. ; but there was a something about 
him that involuntarily roused the jealous susceptibilities of 
those among his subjects who Were called into contact with 
him, and who neither could nor would rub off the democratic 
rust that stuck by them since the Revolution of *89. M. 
Dupin was evidently one of these, and formed, in various re- 
spects, to appreciate, more than most people, the great quali- 
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tks of the He$d of the House of Bourbon. He remained, 
if not precisely in overt opposition, at least aloof. With 
hoth it was a sort of question of prerogative, and it would 
perhapa be hard to say whether that of the citizen, of the 
democrat, of the Bourgeoit GauhUj — touchy, disputatious^ 
fidg6tty, and proud — were not of the two the most obstinately 
upheld. It is certain that neither yielded a foot of ground, 
and they never came together; but no man in France was 
perhaps formed by nature better to understand Louis XYIII.', 
or to recognise the benefits assured to the country by his in^ 
telligence and fairness. 

With the successor, Charles X., it was quite otherwise. 
If ever prince and subject were made to be in perpetual 
and uncompromising antagonism, it was assuredly the Comte 
D^Artois and M. Dupin. As king or man we can imagine 
nothing i|i Charles X. which should make him lean towards 
M. Dupin, and as man and king his virtues, as. much as his 
faults, must have necessarily rendered any sympathy, or even 
esteem, oh the part of the latter toi^ards him impossible. 
We quite comprehend the situation, public and private, of 
M. Dupin during the fifteen years of the Bestomtion, as we 
also understand his very different attitude under the Mon- 
archy of July. Here, nothing in principle or theory em- 
barrassed or annoyed him; he had no superior anywhere; 
and the professed lover of representative Government, the 
avowed iadmlrer of our English political system, the caviller 
for Parliamentary influence, could rejoice over this state 
of things I The absence of any approach to an aristocratic 
element in the state, the lowering of all levels under pre- 
tence of ^' equality,^ seemed so great a gain to some of the 
men of July, that they lost sight of the evident dangers 
attendant on such a situation, and of the struggle which miiat 
one day arise between the so-called '* people** and the Crown, 
each equally unguarded and unrestrained by a power whose 
influence is double,^ — reproving at once and protecting, and 
hy its very social superiority gifted with the independence 
which enables it to make head full as much against the 
Crown as against the Commons. The King felt this, feared 
it> &lsely fancied a Copstitutional Government possible with* 
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out that third power, or with a mere semblanoe of it, proYO- 
cative more of disdain than of dislike ; and his apprehensions 
were aided and abetted bj the obsolete prejudices of re- 
publicans and political speculatists of the preceding centuiy, 
and bj the narrow envj of the wrong-headed, noisy, ob- 
stinate, and (as the event showed when it came to the 
push) utterly useless Bourgeoifie* It would take many 
more pages than our readers would like to read if we were 
to attempt proving how decided au unpolitical spirit was 
evinced by the subject of this article, and how frequent 
and incorrigible were, in this sense, his mistakes during 
the period of Louis Philippe's government ; but in the period 
that immediately followed it are to be found, we think, M» 
Dupin's best titles to renown, and with the^a// of the 
Orleans' dynasty is connected an event that should for ever 
ensure the lustre and purity of his public and private fame. 
Of this, presently^ Let us for the moment examine the in- 
fluence of M. Dupin upon a question most important to the 
administration of justice as it exists in France, and probably 
but little known beyond that country. We allude to the 
freedom of defence, la libre defense des actmses, — a subject with 
.which the whole of M. Dupin's legal career is connected^ if 
it be not indeed the source from whence it springs. To ex- 
plain what we mean by the words " freedom of defence," we 
will quote our author's own words in speaking of the famous 
polical causes whereof such a vast number marked the first 
years of the Restoration. 

"The fame of these causes was the reward of the efforts of tbe 
younger members of the bar only,'^ says M. Dupin, "for all the 
older lawyers were men of the old regime, counter-revolutionistSy 
and men who segulated the parliaments I They looked upon it as 
a kind of felony to defend men who were the objects of political 
accusations. With the exception, therefore, of & very few cases 
only, the defence was entrusted almost always to young men, who, 
upon the refusal of their elders, devoted themselves ardently to 
their clients' cause. But what anger ex{)loded against them ! I^ 
. the advice of the more violent had been listened to, these young 
men would have been struck off the lists of the Palais. 

.'' The injustice of this shocked us, and the desire to counteract 
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and shame ii inspired in me the little work that I published nnder 
the title of ' The Freedom of Defence with respect to Accused 
Criminals* This came out in 1815, in October* In the Preface 
occurred the following phrase : * There are men unjust enough to 
affirm that certain accused persons cannot be defended, without 
their defenders being, in fkct, reduced to the level of their accom* 

plicesT * It is easj (adds M. Dupin) to prove 

that he who defends a man accused of a State crime, ought not in 
anj respect to be confounded with hia client I It is flying in the 
face of the plainest interests of justice to attempt to discourage 
those who the best ensure its triumph, bj the legitimate obstacle 
they oppose to its severity. It would be going against the dearest 
interests of society ; for the opinion which ventures to pre-suppose 
a man guilty, for the reason that he is accused by the government, 
— an opinion so adverse to all principles of humanity, would be- 
come fatal to innocence itself, if ever so barbarous a prejudice 
were to be shared in by those whos,e ministry it iff to shield and 
protect against the exaggerations of authority, the unfortunates 
whom that authority attacks.** 

N0W5 to us, the whole aigumentation of M, Dupin, and 
espedallj the last phrases we have quoted, seem superfluous — 
all but incomprehensible from their want of purpose ; for, 
happily in thia country, the bases fSsul — and long may they 
do 80 — on which such argumentation could rest* But in 
France it was necessary to put forth every nerve in this 
cause, to struggle might and main, to obtain what, to us, 
aeema so sdf-evidently simple ; namely, the possibility of an 
individual accused by the Government defending himself 
against the Government, and, if he be innocent, obtaining his 
acquittal Thia publication of his work on the freedom of 
defence is one of the noblest, and one of the most fruitful 
4icts of M. Dupin's judicial career; and did the administration 
of justice in France owe him nothing but this alone, nothing 
Jbut the happy influence he courageously exercised upon 
public opinion in this important point of political morality, his 
j)Iace would assuredly be marked amongst those who have 
most honoured and best served their country. 

*'From the day on which I published my dissertation,'' says M. 
Dupin, <^ijidopte(ifor xay deyioct, ^Mbr^ Pifense de&accusisJ "^ 
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The fact of the appearance of this pamphlet, the effect it 
produced, and the ooneiderations of all kinds to which it gave 
rise, lead us not alone by order of date, but by a sort of 
moral connexion to one of the most tragical occurrences of 
that time, and to one with which M. Dupin's name has been 
nearly all his life identified — the trial of Marshal Ney. 
^^ It came out," observes the writer, "ivro months before the 
judgment of the Chamber of Peers» and was a sort of fore- 
runner of that cause so fiunousi and in which so many 
conflicting passions were to render the defence difficult if not 
even perilous." . 

M. Dupin was, as our readers may remember, officially 
adjoined to M. Ben^yer, senior (the prisoner's counsel), in 
order to help him in any researches or writings that the con- 
duct of the trial might require. As is perhaps natural, his 
yiew of the whole matter is entirely one-sided. He does not 
enter at dl upon the question of the Marshal^s culpability, 
will have nothing to do with it, and, altogether uninfluenced 
by it> merely attaches himself to the legal parts of the ques- 
tion, and says, '' Marshal Ney was ilhgoUy acouaed» ill^aUy 
judged, illegally sentenced and put to death." He takes into 
no consideration the double treachery of the Bonapartist 
General who, before renewing his allegiance to his old master, 
so sacrifices that old master to the new one that he makes 
Louis XVIIL turn aside in disgust at the protestatioa of 
** Sire, I will bring htm to your majesty's feet in an iron 
cage I '^^ he does not examine the violent eruption of pirty 
spirit everywhere and in every sense ; of party spirit as re? 
lentless in redaction as it had been ferocious in attaol^ and 
threatening even Louis XYIU. (whose strong personal ten- 
dencies towards moderation and clemency no one has been 
found to deny) with more than he could have overoome had 
he not sometimes yielded to its turbulent exigencies* M. 
Dupin totally sets all this on one side; he will not see the 
political part of the affidr, but seises its legal aspeet only, 

' Ther^ were several witnesses to this Aunous scene, and all agree as to the 
M pf LouU XVltl.'a IndismUoa at thia speMh of Msrthtf Nsy'i^ iod of 
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and repeating through thick and thin his one argument of 

^ Marshal Ifejr was covered by the treaty of Paris/* he starts 

from thence to abuse the Bestoration without measure^ and 

to make himself the echo — and for this we do not forgive 

him — of calumnies so vain> so senseless, now so obsuletei* 

against the Duke of Wellington, that in France even, and 

amongst the very men of that day, we do not believe there 

would be found a man to repeat them at this day. Speaking 

of the desire of the " Foreigner !* as he expresses it, for Ney's 

punishment, he represents the Duke as having, in Portugal^ 

been invariably " kept in check by Ney at the head of four 

regiments,'* and then indulges in the following tirade : •• He, 

the Englishman, who, even in France, might have so behaved 

that his victory should be forgiven him if — a generous and 

equitable conqueror — he had set his fame upon the protection 

of a rival in arms^ and the observance of a convention to which 

he owed the possibility of entering Paris I But no I He 

better chose to let that convention be violated by others as 

to individuals, in order to reserve to himself the pretext of 

violating it as to monuments of art." 

This accusation is only prevented by its gross absurdity 
from being one of the basest calumnies on record. We have 
cited it because M. Dupin did not give vent to it in the heat 
of the contention^ in the moment of the struggle to save 
Ney's Ufe ; but in the year 1831, in cold blood, and when a 
V>etter knowledge of contemporary history, if not a larger 
experience of men and things, ought to have taught him 
Wiguage more in accordance with dignity and truth. Nei- 
ther was this all : when two years ago, the statue of Marshal 
iTey was placed upon the spot, where nearly forty years before 
he had been executed, — upon the Esplanade of the Luxem- 
bourg, — M. Dupin was called upon for a speech, and in 
that speech reproduced the same arguments he had used at 
the condemnation of the Marshal in 1815. In his remaifa 
^V^tv this occurrence M. Dupin naively enough adds: *«1 
had to expect the revival of all the abuse of 1815, and m 
^th the papers of that old faction were as full of rage s^ 
^Pon the first day. They could not understand how, in ISja^ 
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I spoke the same words as in 1815 and 1831 ; that it was the 
same defence of the sanie cause^ and that they ought to 
respect it." 

With all dae deference for M. Dupin, we cannot but think 
the man who, as he says himself^ " after a lapse of thirty- 
eight years, spoke the same words/ spoken under such very 
different circumstances^ and spoke them with unabated acri- 
mony, was in fact the person liable to be accused of belong- 
ing to an '^old faction" far more than those who blamed him 
for so doing. There was no more patriotism or good taste 
than there was £t occasion in raking up old enmities, and 
reopening old wounds ; and to be just, the speech made by the 
Minister of War (then Marshal St. Amaud), who took the 
precisely contrary view of the subject, was an example M. 
Dupin would have done far more wisely to follow, instead 
of following the dictates of a narrow and obstinate rancour. 

But we oan afford ourselves the pleasure of praising M. 
Dupin and approving him without reserve in the famous 
cause called by him **Le proces des trots Anglais/^ namely, 
the trial of ^ir Bobert Wilson, Captain Hutchinson, and 
Mr. Bruce for participation in the escape of Lavalette. The 
defence of the three prisoners in this historical cause was 
confided to M. Dupin alone, and a nobler or a more bril- 
liantly successful use he has seldom made of his talents. 
His narration of the whole event, beginning with the con- 
demnation and escape of Lavalette (a short pamphlet of a 
few pages, which he caused to be largely circulated) is a, 
model of clearness and conciseness, of the style in short re- 
quired in such a case, and helped mainly to turn the current 
of public opinion in favour of the accused. It may be 
curious to recall, at this distance of time, what many of 
our readers may have forgotten or never known; namely, 
what was the system on which the Government grounded 
its accusation of our three countrymen; for naturally the 
fact of merely having saved the life — facilitated the escape 
of a man condemned to death' — would not have served 

> It 18 DOW a fact well known, and attested by several contemporary histo- 
rians, that Louis XVIII. and the court counted upon Ney*s escape. Some 
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as a pretext for anything beyond the bare formality of a trial 
necessarily leading to an acquittal. But the government act 
of accusation stated that: ''The correspondence of the ac- 
cused has been seized ; in it has been discovered the revela- 
tion of their secret thoughts, and it is plain that the escape 
of Lavalette and his flight from France are but the acces- 
sories as it were of a far more criminal design. The accused 
declare themselves the defenders of humanity ; they dream of 
universal independence and liberty ; they stand, it is said, at 
the head of a vcL8t plot directed in general against the actual 
political system of Europe, and having for its particular aim 
the change or destruction of the existing French Governments 

Here was the allegation Dupin had to combat. and over- 
throw, and this view of the case had been sanctioned by 
an Ordonnance de la Chambre du ConseiL '^The accusa- 
tion," says M. Dupin, **was sufficieiitly grave and threatening 
to require to be refuted in principle ; and, accordingly, the 
moment the Ordinance of the Council Chamber was known, 
I made haste to compose a memoir for the Chamber of Accu- 
sation repelling the gigantic imputation of the pretended 
* Ploty^ affirmed to be subversive of all * existing European 
Governments.^ ** This is the pamphlet to which we alluded, 
and of which its author says : ^' It was immediately translated 
into English, and sought for with avidity. In two days 
10,000 copies were sold in London. In Paris it produced 
the effect I had calculated upon ; it conjured the phantom of 
European conspiracies, and reduced the crime of the three 
accuses to what it was in reality^ — the aiding of a prisoner's 
escape." 

We must reflect upon what the state of France was 
between the years 1815 and 1819, in ordeir to compre- 
hend all this, and render to ourselves an accurate account 
of the moral geology of a soil uptom and ravaged by the 
lava torrents of such eruptions as those of 1793 and the 

curious details exists trhich show how anxious the King was (knowing the 
violence of Royalist reaction which menaced him) that the Marshal should not 
be taken, and what measures — all foiled by fate — were in reality adopted in order 
that he might escape. The loss of a State Criminal, therefore, at that period, 
was a considerable relief to the Bourbon fiunily* 
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Etopire bursting forth within little m6r6 than twwty years, 
In France the effecta of "terror" long outlived its nominal 
*^ reign ; '' and when — after the glories and crimes^ the aplen** 
dours and defeats, of the Imperinl Drama had all vaniahed into 
•Hhin air"-^the two eternal enemies, Liberty and Power, 
found themselves again face to &oe, neither could believe in 
the sincerity, or in fact in anything save the deadly hatred, 
of the other. Fear is the solution of the whole enigma 
of the Bestoration; the idea, by the help of which all 19 
clean ^ The eternal mistrust of parties ! " exclaims M. de 
Chateaubriand in his Memoirs. But mistrust springs alone 
from/ear. Watch every sitting of the Chambers during the 
Restoration, mark the progress of every measure, of what 
tells the ardent attitude of both opposition and conservatives? 
Of fear. What explains, if it does not even justify, their 
exaggeration, their violence, their political incapacity ? Fear, 
always fear, nothing but fear I You may see the King's 
ministers propose a law, excellent in itself, adequate to all 
purposes, nay all but indispensable if the necessity of 
having any Government at all be once admitted — yet that 
law shall be cavilled at, sneered at, fought against, resisted^ 
thrown out, or, if voted, so altered by successive amend- 
ments, so mutilated, that its use is at an end — and where- 
fore? Because, the opposition, admitting perhaps the law 
itself to be good, quarrel with what they maintain before- 
hand will be the mode of its application. They avow 
that, '^if honestly executed," the country would be a gainer 
by the law> " but," say they, " it cannot be so, it will be 
misapplied, and must therefore be made impossible!'* And 
if to that the Government reply were, *^ lohy should it not 
be honestly fipplied?" The passionate rejoinder would be, 
^* because you hate us; we are the sons of '89 and '93 ; you 
cannot forgive us the ^ past.' " The same with the other side 
too. Often we observe the opposition asking for a modification 
really just, really dangerous in no way for the stability or 
dignity of power ; but they who fancy that to them alonC is 
committed the guardianship of the Throne, fly out into a frenzy 
of warning, predict ruin, denounce, as a wolf in sheep's cloth- 
ing, whoever does not adhere to their opinion ; ^nd apprppiiata 
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to ihemielvQs what tbey call the task of *^l»fmg monarchy 
k ipito of itaolf," by putting obBtacIei in the way of every 
conoeption, and transforming i)olitical opponents into bitter 
]>er8onal antagonists. And why ? Because in thqir minda 
every move of the opposition is an artfully concealed engine 
brought to play against the crown, and every liberal idea the 
mere cloak for some trap into which monarchical institutions 
are to fall. 

There are in history few periods more sad or more dis- 
heartening for this reason than the period of the Restoration.. 
Never since the abolition of a really absolute order of things, 
and since the reform of certun feudal privileges incompatible 
with the state of things in the present day> never Imd the 
Crown of France so much within its power, never were the 
elements indispensable to the work of Government so plenti^ 
ful or strong. Boyalty had still its prestigey and liberty ita 
force ; much was believed in still, and such words as Honour, 
Honesty, and Patriotism awakened an echo— it might be 
either an angry or an approving — ^it was still an echo. If there 
were currents of rebellion below, there was a consecrating power 
at the summit of the edifice, and this power, even when hated, 
was not, at all events, despised. There were really constitu- 
tional institutions, and, to work them, for the most parthonesi; 
men; there was an end, an aim, a goal distinctly in view, and 
of possible attainment, and it is this very possibility of success 
which renders the failure so lamentable. This failnre, we re^ 
peat it, was not owing to any fault on any side, was not even 
the fault of the changeable /character of the people ; it came 
neither from the blind obstinacy of the Government nor from 
the want of political sense in the opposition, but from the mu- 
tual ^ar of both. ** The madness of royalty," as the liberals 
called it, and the spirit of revolt of the liberals, ais the royalists 
said, sprang from no cause inherent in themselves, but from 
the insane distrust, the intense and perpetually increasing fear 
that eadi felt of the other. On both sides the most trifling 
acts serve as evidences of this truth ; and to go no further, we 
have the case, quoted by M. Dupin, of these three country- 
men of our own, who, for having quite naturally helped to 
.a- State prisoner's life, are transformed into political 
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criminals themselves, and accused of hatching conspiracies^ 
which are to do nothing less than strike at the base of 
eyery throne in Europe, and in France at the existing order 
of things. 

We should find it hard to imagine how difficult was M. 
Dupin^s part, how uneasy to achieve his success, how much 
trouble his triumph cost him. 

<<For the first time," observes he himself, <'therewasheard,asa 
new thing in France, the invocation of those English principles of 
justice, those principles whereby the English criminal jurispru- 
dence protects the accused. 

^' For the first time we arrived at a notion of the virtue of the 
Habeas Corpus Act, when Wilson and his two friends protested 
against the odious practice of secret preventive confinement, stig- 
matised by them as a moral torture^ substituted for the ancient 
mode of physical torture. 

^^ We learnt that a prisoner was not obliged to criminate him^' 
s^lf during the process of examination; and we conceived that he 
might refuse to criminate others, when we heard the one answer 
of those three, to all questions which could compromise a third 
party ; • Our memory is not so organised as to be able to betray 
friendship and confidence! ' 

*^ It was learnt, then, in France, that a prisoner, without ceasing 
to be respectful towards his judge and the court, might defend 
himself with a noble and elevated pride ; and that if all the support 
of power is on the side of the accusation, all the protection of the 
laws should surround and shield the defence.^ 

No complfdnt was made this time of any obstacles opposed t^ 
the freedom of defence of the three Englishmen ; but M. Dopin 
thinks much of this may be ascribed to himself and to the fol- 
lowing words spoken by him at the opoping of his plaidoirie: 
*^ I know my country : she is generous and great ; she has the 
strong sense of what is seemly, and she feels that her honour 
demands that strangers accused among us should be as freely 
defended as they would be in their own native, land, with 
advocates of their own native land around them.*' M» 
Dupin is right in regarding this cause as one of those which 
reflect the best lustre on his name, and we feel somewhat in« 
clined, putting aside our grudge against him for bis mistaken 
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^>preoiation of the great Duke, to join in the sentiment ex-» 
pres^d by Messrs. Wilson, Hutchinson, and Bruce in their 
note of thanks to him after their acquittal, and to say with 
them: <'You have gained a right to the esteem of our 
nation," 

By his constant persistence in defending the most marked 
political offenders during the first years of the Bestoration, 
amongst whom chance threw a number of Marshals of Napo- 
leon's army, M* Dupin gained the surname of VAoocat des 
Marichaux^ applied to him by Macdonald, Due de Tarente* 
After the execution of Ney, Marshal Moncey, the doyen of the 
.French marshals, was deprived of his rank and title and 
sentenced to three months* imprisonment for having positively 
refused to be one of Marshal Ney*s judges on the court- 
martial, before which it was at first settled that he should be 
tried. M. Dupin in this case addressed a memaire to the King, 
exposing the legal reasons why Marshal Moncey's punishment 
was of impossible execution, and the affair went no further; 
the Marshal keeping his title and resuming his seat as Peer 
of France in 1819, under Charles X. M. Dupin was en- 
trusted, by a commission of the Alarechauz de Francey to frame 
a protest in their name and send it to the King, praying 
for redress against the Austrian ambassador, who had not 
allowed Marshal Marmont to be announced in his salons as 
Due de Raguse (Baguse being a possession of the Austrian 
crown). No public trial was brought on by this, but the 
marshals retained what M. Dupin calls their " noms de vic^ 
toire.^ One of the most interesting of these causes is without 
doubt that which he gained for the widow of Marshal Brune 
iu August 1815. As our readers may remember, this distin- 
guished soldier of Napoleon was one of the first victims of 
the frenzied fever of royalist reaction which overspread more 
particularly the southern provinces of France after the return 
of the Bourbons to the throne. He was assassinated at 
Avignon, and the oflScial reports stated his death to be the 
effect of suicide. Several public functionaries were found to 
sign the proces verbal which attested this suicide, and the 
newspapers accredited the tale. For four whole years 
Madame la Marfohale Brune put forth every effort she could 

VOL. XXII. X 
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Gommand, to obtain some meaoi of oaneelling tiib '< edummoua 
itatenient/' a« she etyled it But all in vun. No witneM 
oould be found, aud Maribal Brune remained in pubUo opinion 
Gonvioted of the erime of eelf-deatruction. In 1819 the 
minister of justice^ M. de Sene^ joined with Madame Brone^ 
and an order wa« obtained from Louia XVIII. for the more 
complete investigation of the circumatanoes attendant on tbe 
death of her husband. She chose M. Dupn for her oounae]» 
and the Court of Biom having been fixed upon as tha one 
where the cause should be tried, they both, aooompanied by 
an aide*H}eK2amp of the marshal's, started for the South, but 
not before February 1821. Five years had been spent in 
arriving at this hoped-for end ! The orime was proved, the 
criminal pointed outj but condemned to death only in form, 
for he had long ago escaped, but the proim verbal was re* 
vised, and the stain of suicide effiiced from the memory of 
Marshal Brune, 

We are unwillingly compelled to break off here, when 
about to enter on that moat interesting portion of the workf 
in which the real history of the Due d'Engbien's fate ie 
given. This, and M. Dupin'a connection with I^ouis Fhi« 
lippe. which began professionally, must be postponed to ouv 
next Number. It was unavoidable that we should begin the 
artide with matter belonging to the earlier portion of M. 
Dupin's life, and on that account neoesaarily the less im* 
portant. 
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ART. VI —ENGLISH COMMERCIAL LAW, AND 
FOREIGN COMMERCIAL CODES. 

Commercial Law^ U$ Prineiples and AdndnisiraHon ; or the. 
Mercantile Law of Great Britain^ compared with the Codes 
and Laws of Commerce qf other Mercantile Countries, By^ 
Leoni Levi, Author of ^< Chambers and Tribunals of Com- 
merce." London: Smith, Elder & Co., 1850. 

The inoonTenienoea which inevitably arise from a oonflict 
of legal regulations are increased a thousandfold in the case 
of commercial transactions, which, linuted to no district or 
country, demand in a remarkable degree the uniform recog- 
nition of certain general prinoiplea, and simplicity in the 
technical rules by which they are carried out 

We propose on the present occasion to conrider how far 
this is the case with the Commercial Law of Westminster 
Hall, what are the materiala of which that body of law ia 
composed, and how it differs from the Codes of our Conti- 
nental neighbours. 

In this great country Commerdal Iiaw extends ova: a 
very wide field, and its leading features are derived from a 
variety of sources. The simple maxims of our ancient Com- 
mon Law and the artifimal doctrines of our Courts of Equity* 
are made to amalgamate with the broad principles of nwri* 
time, Internationa], and universal jurisprudence ; and our mer-' 
caatile transactions are subject also to the positive provisions 
of expvess statutes and commercial treaties, as well as the 
particular regulations connected with the tariff, and those 
which emanate from a variety of general and local boards 
and functionaries identified with commercial affidrs; and* 
lastly, the general and local usages and customs prevalent 
Mnong the commercial community, which* when founded on 
reason, and proved to be universally adopted, are deemed 
also to form a part of our lex mereatoria. 

Different from the course which has been pursued in some 
oth^r countries, the Commercial Laws of England form no 
written code. They have been gradually moulded into a 
system by the efforts of :leam^ed and enlightened men* and it 
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maj at least be permitted to urge in their favoor ihat their 
leading features based for the most part on broad prin- 
ciples of justice and ntility^ are at this day not only under- 
stood, but practicaUy observed and respected by the commer^ 
cial community throughout the ciyilised world. 

Our Commerdal Jurisprudence may, indeed, be very 
favourably contrasted with other branches of English Law ; 
unlike the law of Seal Property, for instance, it is less 
founded on the narrow maxims and rules laid down in the 
Feudal Ages, than on comprehensive principles developed 
with our increasing prosperity as a trading nation* In the 
adjudication of mercantile cases in Westminster Hall at this 
day we are justified in saying that the convenience of the 
mercantile community is generally consulted : the opinions of 
philosophical writers meet with due respect: the old black 
letter text-books are not suffisred to outweigh the precepts of 
the Maritime Law of Nations: — the " Institutes of Justinian *• 
are received by way of counterpoise against the oracular 
dicta to be found in " Coke upon Littleton " and the " Year 
Books;" and the Judges of England show no reluctance to 
hear cited the treatises of foreign jurists, as elucidating the 
relative rights, duties, and liabilities of mercantile men. 

It is, however, only within a comparatively recent period 
that Mercantile Law in England has assumed this systematic 
form. In our older Law books Commercial Jurisprudence 
cut a very insignificant figure. It might, indeed, from these 
aeuthorities be almost contended that it was the genius of the 
Law of England in former days rather to restrain than pro* 
mote commercial enterprise. 

The black letter abridgments of Bolle and Fitzherbert 
contain a mass of legal lore as to the extent of the Feudal 
right of imposing tolls and taxes upon trade and conmierce,— - 
of restricting commercial transactions to particular ports and 
particular markets ; — monopolising the coinage and exchange 
of the precious metals; — regulating the weighing and mea- 
suring, landing and shipping of goods, and delegatmg the 
local control over the various departments of trade and in-^ 
dnstry to corporations and guilds. Our Statute Book, — full 
of clumsy enactments with respect to the price of labour ; 
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the staple commodities ; the suppresuon of usury ; engrossing, 
forestalling, and regrating; the preventing the exportation of 
gold and silver; and the regulation of the exchanges, — con- 
tained, up to a very recent period, no compreheneive enact- 
ments which would now be deemed to form parts of a system 
of mercantile jurisprudence. No Act of Parliament is to be 
found providing for the bankruptcy or insolvency of traders 
previous to the reign of Henry VIIL*, nor any statute for 
the prevention of commercial frauds until a much later 
period.* 

The old Judges of the Courts at Westminster, restricted by 
8uch a body of positive laws, and inoculated with the cramped 
doctrines of the Feudal Ages (when commercial enterprise 
was unheeded or despised), rarely deemed it necessary to give 
to commercial caaes the care and attention that the most 
trumpery dispute about a right of fishery, the language of a 
devise, or the form of a special plea^ invariably secured. 
Some crude maxims and ancient customs, under the name of 
lex mercatoria, found a place in the books ^; but, generally 
speaking, in the decision of mercantile cases the Courts at 
Westminster up to the middle of the last century recognised 
hardly any established system, or assumed to lay down any 
settled principle of Law. The general lex mercatoria was 
-left to a jury of merchants to adjust and apply at their dis- 
cretion to the exigencies of each particular case.^ 

It does not come within our province to trace the progress 
of mercantile jurisprudence, in England. It may suffice to 
say that the efforts of Parliament in modem times have been 
directed to disentangle our commercial code from the tram- 
mels of class legislation. The old feudal principles that 
countenanced all kinds of prerogative impositions upon trade 
and commerce have been abandoned for a general code of 
customs' laws. The old restrictions to particular ports and 

« See the Statute 34 & 35 H. VII T. c. 4. 

' The earliest Act of Parliament by which the forgery of bills of exchange is 
expressly made punishable, is the 2 Geo. II. c. 25., passed in 1729. 
: * See Yin. Abr., Merchants A., citing Year Book 13 Edw. IV. 9&ia, and 
see Vanheath tr. Turner, Winch, Rep. 24. 

* Vanheath v. Turner, Winch 24 , and see the observatiQns of Judge Buller 
in Lickbarrow. v. Mason, 2 T. R. 63. 
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Quirketa hare gmdually died ftwAy; monopolies have been 
limited to Ttew inveniionst and modem oommerdal legpelation 
for the moet part confined to the Buppreraion of fraadii» the 
securing justice between debtors and creditorsi and the re- 
moval of monopolies ; thus in a great degree restoring that 
unrestricted freedom of trade and industry which the ancient 
Common Law of the land recognised. Nor in this good 
work of improvement have the sages of Westminster Hall 
refused to concur. Whoever will apply himself to study the 
leading cases decided by Lord Holt, Lord Mansfield, Lord 
Tenterdeui and Chief Justice Tindal^ must be satisfied that 
the science of commercial jurisprudence in Westminster Hall 
has certainly not lagged behind the science of legislation in 
St Stephens* 

The scope of Mercantile Law in England iib we have 
already remarked, suffidently extensive^ embracing not only 
those laws which regulate and define the general xighti^ 
duties, and liabilities of traders, but the positive regulations 
affecting each particular transaction, whether prescribed by 
Act of Parliament or Common Lawi the Revenue LawSf or 
the provisions of international treaties. 

The general principles of our Commercial Code are often 
alluded to by Blackstone and other commentators, btit it is 
somewhat remarkable that a subject so important and ini- 
teresting should never have been selected for a distinct 
treatise* In fact, whilst our law publishers are inundating 
the profession with, what are called practical treatises^ ele- 
mentary works on English Law rarely make their appear^ 
ance. We have in good plenty text books separately treat- 
ing of the subjects of the Law of ConiractSi the Law of Part^ 
nership and Joint Stock Companies, the Law of Principal and 
Agent, and Principal and Surety, the Law of Bills of Ex«- 
change and Promissory Notes^ the Law of Shipping, the Law 
of Carriers, the Law of Insurance, and the Law of Bankruptcy; 
and we have the late Mr. J. W. SmitVs masterly com- 
pendium of the laws relating to mercantile persons, mercan- 
tile, property, mercantile contracts, and mercantile remedies; 
but we are without any really elementary work on Commercial 
Law, any treatise plainly elucidating the general principles 
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of out 0oittuibroial oodoi or oxplainiug ho\v those ptinctpleil 
aro respectively derived from our ancient Common LavV) ihbi 
dootrinoi of Courts of Equity^ or of universal jurisprudence } 
uoXf as far as we havd observed, is it very easy fbr the 
student to gather from any of the works to which we have 
referred^ the preoiBe operation on oommereial dealings, of 
the provisions of oommeroial treaties, general Acts of Par- 
liament, local regulationsy or the usages and practice of the 
mercantile oommunityf 

It would not be y^ty difficult to show how these various 
principles and positive provisions really constitute our com-^ 
merriAloodAi 

Thtti^ the homely precepts of the Common Law still 
govern for the most part the great business of merchants— 
buying and selling; and on its ancient doetrinesi collected 
five centuries ago by Braoton, are chiefly founded thoito 
parts of our oommereial codo Which regulate the rights and 
liabilities of carriers, the law of pawns and pledges^ lien^ 
stoi^age m iransiiUt &0«; and these Common Law prin« 
loiplee not Only goyern contracts and obligations, but are 
slwayc regarded in the construction of an express Act of 
Parlianient or a modem mercantile usage^ occasionally 
scrying to e&plm the One and to limit and control the 
ether* It tnay be here Observed that it is the old Common 
Iaw of Engknd which tindioates the general freedom of 
tnkde and industry, prohibiting only such commercial trans« 
actions as are deemed to be contra bono$ morM— fraudulent, 
or otherwise prejudicial to society* 

The Common Law of England, regarding trade and com^^ 
mcrce as essentially beneficial to the Commonwealth, en<- 
couragcs.and protects all trades and avocations, which, to 
use the language of a great authority ^ prevent idleneefs and 
exercise men and. youth in labour for the maintenance of 
themselves and their families, and for the increase of their 
substance, to serve the Queen when occasion shall require ; 
'tod this principle of the freedom of trade and commerce, 
according as it does with the maxims of social policy^ and 

I Lord Coke's Reports, lib. xi, 86 a. 

' Paley's Moral Phil. vol. iL p. 973. 
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international justice ^ was at a very early period deemed a 
distinguishing feature of the law of England,^ Our courts 
of justice, therefore, in every case where no positive legal 
prohibition exists, uniformly lend their aid to remove the 
shackles imposed on trade and commerce', whether by the 
undue exercise of the royal prerogative, the bye-laws of cor- 
porations, private combinations, or individual compacts. 

The doctrines of our Common Law for the encouragement 
of trade and commerce, operate in other respects than in 
merely removing restraints upon it. They pervade our whole 
system of jurisprudence, and serve to check the arbitrary 
relics of feudal principles which still display themselves in 
various portions of our municipal code. Tliey restrain the 
landlord's right in case of distress for rent : the goods and 
merchandises entrusted to artisans and others in the way of 
their trade, as well as the tools and implements of trade of 
the artisan, being protected from the operation of that 
summary process.'* And they confer upon the tenant, in 
furtherance and encouragement of trade, a right to remove 
such fixtures and erections as he has set up for the purposes 
of his vocation, in defiance of the ordinary right which the 
owner of the freehold has to retain whatever is affixed to it.^ 

The doctrines of our Courts of Equity with respect to 
commercial transactions, govern rather the remedies than the 
rights which arise out of them. Courts of Equity in this 
country, exercising by means of suits for discovery, suits for 
account, specific performance, injunction, &c., a jurisdiction 
over a variety of cases where the Common Law Courts have 
been considered incompetent to afford the requisite relief, 
have gradually elicited certain general principles of jurisdic- 
tion which peculiarly affect those who are engaged in com* 
mercial transactions. 

Thus the system of relief in Equity governs the relation of 

> Vattel, lib. ii. c* iL s. 21.. 

3 See Magna Charta, c. 30., 2 Ednrard III., c. 9. ; 9 £dw. III. c. L ; 2 Inst. 
57. MoUoy de Jur. Mari. 417. 

* See Mitchell v, ReyDolds, 1 P. Wm. 181. ; and the recent case oF Proctor 
V. Sargent, 10 J. (N. S.)., C. P. 40., where all the cases on the subject are collected. 

* Woodfall's " Landlord and Tenant," tit Fixtures. 
'^ Poole*s case. 1 Salk. S68. 
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partnerBhip and trnsteeshipa in generaL The accounts of 
agents are (»dinarily liable to be investigated in Courts of 
Equity, and in some cases these Courts are invested by 
Statute with an exclusive jurisdiction in commercial matters ; 
as in winding up the affiiirs of Joint Stock Companies, &c^ 
Our Courts of Equity also exercise a peculiar jurisdiction in 
reference to contracts tainted with the imputation of frauds 
and the system adopted in the exercise of this jurisdiction 
over parties engaged in such transactions form no inconsider-» 
able part of our commercial law. To these branches of the 
system of equitable relief may be added two others^ now 
aflPorded also by the Superior Courts of Common Law, viz., 
the compelling the spedfic performance of contracts, and the 
granting injunctions ; a jurisdiction very freely resorted to in 
the case of traders, without authority, selling neuAy invented 
manufactures, using trade-marks, &c» ^ 

Amalgamating with these maxims of our Common Law 
and the doctrines of Equity, are those great principles of 
maritime International Law and universal Jurisprudence, 
which are now fully rec(^nised to form an integral portion of 
our commercial code.^ To use the language of Mr. Justice. 
Blackstone, *' Acts of Parliament which have from time to 
time been made to enforce this universal law, or to facilitate 
the execution of its decisions, are not to be considered as in- 
troductory of any new rule, but merely as declaratory of the 
old fundamental constitutions of the Kingdom, without which 
it must cease to be part of the civilised world.^ It is, indeed, 
laid down repeatedly that no nation can effectually pass laws 
abrogating the broad principles of international law.^ And 
pur Judges are bound judicially to notice these principles 
equally with the rules and maxims of the Common Law.^ 

' See the chapters on the *< Winding up and Dissolution of Companies,** in 
Wordsworth's 6th ed. of the Law of Joint Stock Companies. 
^ De la Vega v. Vianna, 1 B,& Ad., 285. ; Mederos v. Hill, 8 Bingh. 234.; 
Baylor v. Taylor, 9 Barn. & C. 718.; Havelocfa v. Rockwood, 8 T. R. 268. 

* See 4 B. £. Com. 67, 

* See the case of la Louis Forest, 2 Dodson's Adm. Rep. 251-2., 263. 
Pollard V. Bell, 8 T. R. 434.; and Park on Insurance* vol. ii. p. 734., notes; 
■nd see the examples (aid down in the American Courts, 9 Cranch^s Ameri- 
can Rep. 151. 

* See Chandler v. Grieves, 2 H. B. C, 606, n. The Neptune Cumberlege» 
3 Hagg. 140. 
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The ordinary quciiions wliioh nriso with rdgnrd io the law 
of nutiohs in commerdai cafles^ arc, with respect to prises, 
hostflgei, safe eonduots^ ransom bills, neutral tessels, emban- 
goes, &&, in time of war; and shipwreoks, salvage, false 
colonrs, Ike*, in time of peace : such questions arising either 
in the Admiralty Court, or on actions brought on policies of 
insurance where international rights have been disr<egarded« 

The obvious advantages of assimilation in the various codes 
of commerce induce among the commercial community tho 
recognition of general principled of jurisprudence calculated 
to ensure confidence atid security in the trading transactions 
between subjects of different States.; for, as observed by 
MoUoy^, *' Merchandise is so universal and exteniive that it 
is in a manner impossible that the Municipal Law of any one 
nation should l^ sufficient for the ordering of affiurs and 
traffic relating to commerce/' And Burlamiqui says, ^ It is 
the very aim of the law of nations to serve as a rule for 
commerce." And in accoxdaiUM with these sound asciOms 
our own Courts profess to sanction regulations and usages of 
foreign countries calculated to secure uniformity and equid 
justice in commercial dealings'; and this appears to be 
equally the case with the tribunals of fordgn States*^ 

It may be remarked abo that the leading features of the 
Mercantile and Maritime Jurisprudence of most countries 
assimilate in many essential points from having in A great 
degree a common source, vii«, the ancient Maritime Codes 
recognised throughout the civilised world. 

Tho modern practice of intemati^nat treaUit has Cofisl* 

• Vol. il. lib. m. c1,i. 15. J and c. 4. 

• 8m Yin. Abr. Merohititi, A. 6. F«iitiiti||;« «. Lord OraS? ffiei 1 TMMt. d48., 
arising out of tbo customs of the Southern Whale Fbhing« Ai to the eflRMt of 
the conflicting Bankrupt Laws of different States, see Le CheTalier o. Lynch» 
1 DougL 170. ; Huoier v. Fotlt> 4 T.R« 1S9. ; Fhillipg •« Hutiler, S H. Bl. 
402. 

• See obaeftatiodsof Ldrd Maaafldd in te CheraHer v. Lyoeh, 1 Dbifgl. 
17a It is uffon this principle of unlforniity of Juslioe in deeliugs between 
subjects of different States, that sentences of Admiralty Coo/ts Are deemed to 
luive ageneral obUgatiom See Kindersley o. Chese; Park on Intunfttee, p. 
490«| Hughea e. Comeliua, Skin. 39.*, 9 Show. d92«) Obiehint v. BIlgh« S 
Bingfa* 847« fiee 9oulton v. Gladstone, 5 fiait, 16S. i DegUesb v, Hodtfoni 7 
Bing. 495. 
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rdefably diminiehed the number of casee where direct rofer- 
etice to the dootrinei of international law is in the present 
.day neceaaary*^ Commercial treatieii it it beld^ become5 aa it 
.were, « part of the munidpal law of eaoh of the oontraoting 
Statea» and are binding on their respective subjects ^ and 
hence our Courts hold erery trade to be illegal which is oar^ 
ried on in violation of a treaty concluded between this 
oountry jmd another Stated though the prohibition be solely 
for the advatitage of the foreign state, e<^. the prohibition 
against supplying the enemy of an ally with ammunitioa 
or ship's stores*^ 

The tiMties from time to time concluded between this 
oountry and foreign Btatesi so far as they relate to trade and 
.ootnmeroe^ chiefly contain stipuhitions as to the duties to be 
imposed on particular articles of ]herohandise^ or the right 
of entering particular ports and harboursi passing through 
.particular districts, navigating rivers, &e« There are, how^ 
ever, some leading exceptions to this tendency of modern di«- 
plomacy, in the instance of the prevention of the slave traded 
and other objects, whichi in furtherance of the principles of 
natural justice and international policyi have of late years 
been made the obgeot of express treaties between this country 
and other States*^ As a general rulci when a foreigner is 
domiciled and becomes a citizen of a particular oountry^ he 
is entitled to the oommertnal privileges conferred by treaty 
on the subjects of the country of his adoption** 

< See VatteU pp. 145—147. 

' * Ver Sir W. Scott Case of the Gederou^, S Hob. Adm. Hep. 6, f, 

' ' Bird o. Secreian, d T, R.» 196. See Bird v. Appleton,i5. S69, fftO. 

* See the case of the Generoux* 2 Rob. Adm. Rep. 1. 

' ' Tha most remarkable instance of such a treaty is that concluded between 
this country and Portugal* in ItOS, by which, in consideration of British 
woollens being admitted duty free into Portugal, our Government stipulated 
fi>r the admission into Great Britain, for ever thereafter, of Portuguese wines at 
^wo-thirds of the duty payable on French wines. Thie existing commercial 
treaties with this country are from time to time published by Order in CounciT| 
and a list advertised in the Gazette. 

« See 6 & 7 Vict. c. 50. 

' See as to International Copyright, 6 & 7 Vict. c. 12. 

• See Marryat v. Wilson, 1 Bos. & P. 430., S T. R. 31.; Bell o. Reid, 1 M. 
•&S.726* 
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In mercantile cases, the law of foreign countries often 
becomes the subject of inquiry*^ Thus our Courts so far 
recognise the Bankruptcy laws of foreign states, as to treat 
a certificate under them as a discharge from any action here, 
and to permit the assignees to sue in our Courts, and re- 
cover property or debts belonging to the Bankrupt in this 
country.* In case of personal or moveable property, the kx 
domicilii (or law of the country in which the owner rei^des) 
prevails.^ The most usual occasions, therefore, where it be- 
comes necessary to consider the law of a foreign country 
with regard to the property of persons resident here, are 
those of claims and successions to property by death^ ; but 
in the case of contracts or engagements, whether express or 
implied, the lex loci contractus (or law of the place where the 
contract was made) previuls, though the mode of proceeding 
to enforce such contract here must be according to our own 
law.^ In these cases, therefore, it behoves the parties to a 
mercantile transaction to have regard to the municipal laws 
of the place in which they are at the time of entering into 
sach transaction.® It is a rule, also, that debts follow the 
person not of the debtor but the creditor, and are governed 
by the law of the place in which the latter is domiciled J 
The mode in which the written laws of a foreign country are 
proved before our tribunals is by a copy of the law properly 
authenticated®: the unwritten laws by the parol evidence of 
advocates or other persons of competent professional skill.^ 

» Totteh V. Brown, 5 East, 124. 

* Qu^llin V. MoissoHt 1 Knapp, 262. ; Attorney- General v. Mill, 3 Russ.328. 
' See the authorities cited in the arguments in Hunter v. Potts, 4 T. R. 184. 

* See Pipon v, Pipon, Ambl. 25. ; Thorn v, Watkins, 2 Ves. 35. 

* De la Vega v. Vianna, 1 B. & Ad. 284. ; Trimbey ». Vignier, 1 Bingh. 
N. C. 151. ; Ruber o. Steiner, 2 Bingh. N. C 202. See Huberus, De Conflictu 
Legum, tit, 3. s, 7. 

* Where primd facie the remedy must be looked for, Tenon v. Mors, 8 B. & 
C. 638, See Innes o. Dunlop, 8 T. R. 595. ; Burrows r. Jemino, 2 Str, 733.; 
Solomons o. Ross, cited 1 H. BI. 131. 

' Pipon V. Pipon, Ambl. 25. 

* General Picton*s case, SO Howell's St. Trials, 491, Bochtlinch o. Schneider, 
3 Esp. N. P. C. 58., as the authentic printed copies of either of the Cinq Codes 
of France. Lacon v, Higgins, 2 Stark, 178. 

* Miller v. Heinrich, 4 Camp.. 155. ro. ; See Bochtlinch v. Inglis, 3 East* 
381. ; Middleton o. Janverin, 3 Exp. N. P., C. 58. ; 2 Hagg. Cons. Ca. 442. 
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The judgmewU^ also, of foreign tribunaU are eonclarive 
between the parties upon the same subject in this country.^ 
*' It is in one way only," observes Chief Justice Ejrre*, 
'' that the sentence or judgment of the Court of a foreign 
State is examinable in our Courts, and that is, when the 
party who claims the benefit of it applies to our Courts to 
enforce it ; when it is thus voluntarily submitted to our juris- 
diction, we treat it not as obligatory to the extent to which 
it would be obligatory, perhaps, in the country in which it 
was pronounced, nor as obligatory to the extent to which 
our law sentences and judgments are obligatory, — not as 
eonclume, but as matter in pais, as consideration primdfade 
BuflScient to raise a promise ; we examine it as we do all other 
considerations of promises, and for that purpose we receive 
evidence of what the law of the foreign State is, and whether 
the judgment is warranted by that law. In all other cases, 
we give entire faith and credit to ihe sentences of foreign 
Courts, and consider them as conclusive upon u&" In 
accordance with this doctrine, it is held, that an action will 
lie in the Courts of this country on a judgment or decree of 
a foreign or colonial Courts unless the same appear on the 
face of it to have been founded on injustice, as to have been 
made in the absence of and without notice to the Defendant^ 

Commercial transactions are affected not only by positive 
laws, but by the usoffee voluntarily adopted by mercantile 
men prevalent in the particular locality in which the trans- 
action in dispute arose. 



1 Roach 0. Ganran, 1 Ves. sen. 159. ; Burrows v, Jemino, 2 Str., 73S. ; Staf* 
forH V. Clarke 2 Bingh. 380. The Judgment is proved by autlienticating the 
seal or signature of the Judge. Henry v. Adey, S East, 221.; Buchanan Vr 
Rocker, 1 Campb. 63.; Flindt o. Atkins, 3 Camp. 215. 

* See Philips v. Hunter, 2 H. Bl. 4ia ; 3 Simons, 45, 1 Cr. M. & R. 284. A 
foreign judgment, to be conclusive here, must of course appear to have been 
final and conclusive in the foreign court in which it was given. Plummer r« 
Woodburn» 4 B. & C, 637. 

' Henley vi Soper, 8 B. & C 16., 2 M« & R. 153 8. C. See Becquet if« 
M'Carty, 2 B. and AdL. 957.; Alwin o. Fumival, 1 Cr. M.& R. 293.; and 
Amott V. Redfem, 3 Bingh. 353. 

* Buchanan v. Rucker, 1 Camp. 67., 9 East, 192. See Cavan v. Stewart^ 
I Stark 525., but see Becquet «. »Cuthjy2 B. & Ad. 954. 
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Mohaantile uaoges are moiigfiKftraUy^rottgbk iii ^ttwtibn 
in Courte of Lav, in the explAnatioQ of the oouvse or routme' 
qf bulineM which there is ft taoit ^nderataiidiiig ai^oiig all 
persons in trade fo observe in their dealings. This usnal^ 
course of buslnesSf for instance* regulates the terms of hiring 
and dismissal of servants^ clerks^, &c.f and the remuneration 
of brokers^ and others ^ the terms of credit and mode of 
payment on commercial sales S the right of lim on goods 
entrusted to carriers, wharfingers, and other bailees*, and 
many other matters not ordinarily the sulgect of an express 
agreement^ The ordinary usage or course of business, also, 
is called in to explain apparent inconsistencies in mercantile 
dealings, as the retention by a vendor of properfy after it 
has been paid for ^ ; and to expltdn, als6, the meaning of mer- 
eantiie phrases used in commercial contracts, and terms or 
conditions capable of being tacitly introduced into eueh con- 
tracts without violating the meaning of what is expressed.^ 

Having thus cursorily glanced at the various other ma- 
terials of which the English ood» de ewmeree is oomposed, 
a few words may suffice as to the force and effect of direct 
legislation on this subject Our Statute Law, voluminous as 
it is, rarely interferes with the established routine of trade 
and commerce, except where the revenue or the publid wel- 
fare are immediately concerned: or in providing a positive 
miode of redress for fraud in the case of insolvency, &o« The' 
extremely complicated provisions of our Revenue Lawsuit is 
true, formerly offered a striking exception to this rule^ S but 

' See Cutler v, Powell, 6 T. Ri 320. ; Reg. tr. Inhabitants of Stoke upon 
t^rent,\5Cl.BMS0S.; andeattstbereeited. * ' 

' Roberts v. Jackson, 9 Stark. 295. ; Eioke o. Meyer, 9 Camp. 419. | Cohen 
o. Paget, 4 Camp. 96. 

» See Butler v. Woolcott, 2 N. E. 64. 
' * See Piilling's Laws of London, tit; Oommerelal Sales. 

• Asplnall V. Fiekferd, S B. & P. 44. ; Holdeniess v. Cbllinson, 7 B. & C 
919. J Raitt r. Mitchell, 4 Campb. 146. ' 

* See a collection of the usages of the London markets in Pulling*ft XjAws of 
London) chap. 24. «# aey. 

' See Storer t. Hunt, 3 B.& C. S76. ; Thaekwaite ». Cock, 9 -Tiunt 487. 
" Blackett v. R. E. Assurance Co., 2 Cr. & J. 949. ; see Baker v, Fsine^ 
1 Ves. 459. 
' Preyious to the year 1825, there' were upwards of eleven httndred statutes 
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Ae groat ameUorfttion which tboae laws have undergOM 
witbia the la»t faw year*, in aocordance with the anligbtened 
Tiowii of oommerciallegislation and oommerQial policy fint 
submitted to the public by Dr« Adam Smith and tba political 
writers who succaeded himi and since practically adopted by 
English statesmani has in a great degree removed the incon- 
veQienoe. 

In the instance of the English laws relating to usury ^, 
there formerly existed a positive infraction of the received 
principles of /r«e trades but these are at length wholly re-« 
pealed^; and it may be remarked of our tribunals^ that 
where not positively tied down by Parliamentary enactmentsi 
they uniformly e^bit a laudid)le anxiety to pronu>te the 
most liberal principles both in the construction of contrscts 
and in every other matter connected with trade and commerce, 
. Our commercial law* more than any other branch of the 
law of England^ is entitled to rank as a science. No prin* 
ciples^ as we have already observed^ are more easily to ba 
traoed — no rules better adapted to secure the ends of justice. 
We have contented ourselves on the present occasion witb 
taking but a very cursory glance at the sulgectr We hope 
on a future occasion to recur to it* 

We proceed now to notice the work placed at the head of 
this Article* We so placed it because it is the only work 
written in this country, where Commercial Law is treated 
not as a eoUection of the Municipal Ordinances of any ono 
particular StatCj but of those of the great world of commerce. 

The throe volumes of Mr. Leoni Levii though not the 
production of a professional lawyer, contain information of 
the greatest value to the profession. If we do not find the 
lucid expoiitioH that the late John William Smith so happily 
afforded on the branches of law which he handled^ we have 
Ae result of Mr. Levi's indefatigable industry in the shape 
of new matter accurately compiled and excellently arrangedr 

m Ibfct ht Uie f»giiUilion of tb« oostoras «nd navigation of the United Kin j^ 
domi which were aU oonaolidatad in five Aets paMod in tiiat year (6 Geo. IV; 
^ lOS, lOT. 111» |1S,& 113.), the hasit of our present Custonfl and Navlga^ 

* 12 Ann. St. 2. e. 16. M7 & 18 Vict< e. 90^ 
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Mn Levi ezpluhs the design of Iiis work to be to present in 
one view the Commercial Law of foreign countries as con- 
trasted with that of Great Britain^ — a design in the highest 
degree meritorions, and one which it is but jnstice to Mr. 
Levi to say is carried out with great success. 

The work is arranged under ten different heads^ embracing 
the Law of Merchants^ or mercantile persons, both mi juris 
and under disability, as aliens, femes covertes, infants, &c ; 
the Law of Books of Commerce, the Law of Partnership, 
of Principal and Agent, Carriers, Commercial Contracts, 
Shipping, Bankruptcy, Mercantile Jurisdiction, Bills of Ex- 
change, and Maritime Lisurances; and tmder each head the 
ahthor compares in a tabular form the Law of England with 
that of America, Austria, Frankfort, Holland, Hungary, 
Ionia, Lubeck, Malta, Nassau, Portugal, Prussia, Bussia, 
Sardinia, Sicily, Spain, Sweden, Switzerland, and Wurtem- 
bmg; the commercial regulations of other countries being 
occasionally adduced with the same object. 

This comparative view of the laws which govern commer^ 
cial transactions must be of great service to the lawyer and 
the merchant, but it has higher claims to our approbation^ 
It is a boon to the Legislator and Law Reformer, nnd we 
can ourselves, as Law Reformers, vouch for the value and 
practical utility of that portion of Mr. Levi's book which 
embraces the subject of Partnership. From these pages, 
indeed, in advocating a relaxation of the rigid technicalities 
of our own law, we have certainly gained at a glance the 
requisite information as to the nature of the commandite 
system.* Under the head of Books of Commerce, also, there 
is much information which has no place in our own law books. 

Mr. Levi's review of the present state of Commercial Law^ 

' In mentioning the subject of partnerships en eommandUtf we feel bound td 
mention that the first English text writer who directed the attention of English 
lawyers to it was Mr. Charles Wordsworth, who, in his work on Joint Stock 
Companies, ss ht back as 1841» gaye a yerj lucid exposition of the prin- 
ciples of this species of partnership, and the efftsct of contracts and engage^ 
menu which arise out of it. Mr. Wordsworth's 6th edition, published last year, 
contains a good deal of additional information on the working of partnerships 
sii commajKftIf, 
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in different countries, is well deserving attention. It is 
interesting as well as instructive, — we have not space to 
quote more than two passages, but these refer to the two 
cases of Tukkey and Russia, and will be read with peculiar 
interest at this moment. 

Russia. — ** As early as in 1700 Peter the Great conceived 
the idea of collecting all the ukases published since the Code 
of 1649, but co-operation was wanting to carry it into 
practice. 

'* Nicholas completed this important undertaking. The 
Stood was published with the ukase of Slst January, 1826. 
It is a complete digest, where the old laws are inserted, yet 
conforming them to the progress of legislation and European 
civilisation. 

'^ The commercial part, forming the eleventh volume, occu* 
pies an important place ; it includes more than two thousand 
articles, and it contains very remarkable provisions, such as 
to demonstrate the customs and usages of the inhabitants of 
this vast empire. 

TuRKET. — " The geographical position of Turkey was des- 
tined to form this rich country into an essentially commercial 
power. But the natural indolence of its inhabitants has pre- 
vented it from reaping the advantages which nature had 
lavished on it Their foreign trade is almost exclusively 
carried on by strangers, who enjoy, by virtue of diplomatic 
treaties, the privilege of paying dues of custom of smaller 
amount than those which are exacted from the Mussulmans 
and Bayas, and possess the right, in cases of differences with 
other foreigners, of appealing to their own international laws. 
The Koran is the common law, according to which causes 
amongst natives are almost always decided. 

** It is no matter of surprise, therefore, that there exists no 
special law applicable to matters of commerce. Those enact- 
ments which seem to bear the nearest resemblance to such, 
are scattered throughout the general code — a collection of all 
sorts of laws ; to which, moreover, the idea of religious sanc- 
tity is attached, and which have been brought together by 
various doctors for the purpose of regulating religious ser- 
vices and public admimstrations. 

VOL. XXII. T 
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'< The ooUeotkm of highMi auihorify is tliat whidi waft dom^* 
jriled bj otder <^ Solyman IL, from 1620 to 1666, eotiUed 
^ Multekft-Ehbar/ Thia oode has been traiialiited bj Che- 
ir«lier MouinAdja d'HoMon^ a native of Constantiooplei of 
honourable Armenian family^ and dn^gomaa (interpreter) to 
the embassy of the King of Sweden* The work appeared in 
Fiance) the first two volomes in 1798, and the thiid in 
18S4, under the title of ' Tableau General de TEinpire 
Ottoman,' and presents an accnrate exhibition of the laws 
which govern the vast empire. 

. " This code contains a book on commerdal matters, but the 
kws embraced in it refer rather to principles bearing upon 
oivil contracts, and adapted to Mussulman manners tiian to 
commercial right, properly so called. Under the administra^ 
tion of Ahmed-Fetchi-Fftcha, in 1839, a project of a com- 
mercial code was prepared on the model of that of France. 
The fall of that minister, however, has indefinitely deferred 
its publication. 

^^ As to commercial jurisdiction not falling under the rule of 
Common Law, actions in regard to it were determined at 
Constantinople, and in the principal seaports of the Levant, 
by the chief officer of the custom-^ouee (chef de la douane), 
aided by several assessors chosen from the leading merchants 
of the place, Mussulmans, rayas, and freemen. This Court, 
however, had been suppressed in the capital, and the Minister 
of Commerce, similarly aided by assessors from the same 
classtof merchants, has for some time ttkeu cognisance of all 
commercial afiairs. It was the wish of the Porte that dis- 
putes between Ottoman subjects and Europeans should be 
carried by petition before this tribunal^ without the presence 
of any European assessor, and sul]yect only to the interposi- 
tion of the interpreter of the cUhbassador of the respective 
country* The entire diplomatic body were opposed to this, 
fitd the ministry of commerce has been abolished. The 
former dtier of things has now been re-established, and the 
grand douatiier (the \»fficer already mentioned) presides as 
ibrmerly in the tribunal. 

«' The Turkish tribunals decide on actions brought before 
them by the commentaries of tto Eotan, of which there are 
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bar ia number, named as follows : the Hanafi^ ihe Maleki, 
the Chafiy^aDd the HambuU. These have never been trani*- 
lated from the original language. The Hanafi is followed 
at Constantinople^ and throughout European and Asiatic 
Turkey ; the Maleki in Barbary; the Chfl£y in Egypt; the 
Hambuli is no longer used ; the collection, intitled Multeka* 
Ehbar, is known over the whole empire." 

We cannot conclude this Article without alluding to the 
subject of lectures on Commercial Law. Few subjects 
are better adapted for popular lectures ; none in this country 
would find such a crowd of attentive and interested hearers* 
A nation composed of commercial men — we teach our youth 
the rudiments of dead languages, cram them with andent 
history and mythology, but leave them to acquire a know-* 
ledge of their, social rights and obligations, of the laws which 
are to bind, the usages and precepts which are to guide them 
in their commercial dealings, in the counting-house and the 
shop, amid the noise and turmoil of the markets and ex- 
changes, or from the occasional ewpoMi of the Bankruptcy or 
Police Courts. 

The good old English merchant who gave his name and 
fortune to Oresham College, provided nearly three centuries 
ago for such lectures. This liberal provision of Sir Thomas 
Gresham, however, serves at this day only to provide a snug 
berth for the nominee of the trustees, who on stated days 
during each Term, wh^i the whole hive is dispersed, dozes 
through the appointed hours, with no care but that of secur- 
ing the pay and avoiding the work. 

The demand for Law Lectureships has of late years forced 
itself on the public attention. Time, which had allowed the 
cobwebs to grow in the so-called lecture-rooms at Gresham 
College, and which had so changed the honourable office of 
Lector at the Inns of Court, that but for the Readers^ Feasts 
and for the exercises superintended by the Lincoln's Inn 
butler, the students hardly knew of his existence, also created 
as well as destroyed. The abuses raised up Keformers; and 
not the least valuable of the suggestions emanating from the 
Society for the Amendment of the Law was that for ensur- 
ing a share of legal knowledge on the part of the publia 

Y 2 



316 EngJuik Commereial Law» 

If Lord Brougham's plan for a Law School has not been 
literally earned oot, it has at least produced its fruits. The 
Luis of Court have been forced to put thdr houses in order. 
A small share of their yearly income has been devoted to the 
buriness of fulfilling their trust by educating the younger 
members. Actual Readers — for the most part of great 
ability — have been appointed; and each branch of Juris- 
prudence is at length about to be systematically taught. 

The Council of Eong's College has recently established a 
special Professorship of Commercial Law ; and we do not 
despair of one day seeing this laudable example followed by 
other bodies^ so as to make a Professor of Law something 
more than a title. Let the Law in England once rause itself 
to the rank of a science and Lawyers will, instead of being 
unpopular, be welcomed as public benefactors. From the 
Professor^s chair, we shall hear not only a dry summary of 
the lex scripta, but an elucidation of bad principles, a denun- 
ciation of legal anomalies and su^estions for reform, and the 
advancement of the science of Jurisprudence. 
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ART. Vn. — COMPARATIVE JURISPRUDENCE — 
AMERICA AND ENGLAND. 

An Address to the Graduating Class of the Law School of the 
University of Alhany^ delivered March 23. 18S5. By David 
Dudley Field. Published by the Class. Albany: 1855. , 

Mb. Dudley Field is well known among English Law 
Reformers as one of the Commissioners for preparing *the 
New York Codes. In him we have a reformer of the right 
sort ; — indefatigable in his work^ and effecting by his simple 
and earnest effortS5 in a few years, what requires half a 
century in this country. Those who have had the pleasure 
of holding intercourse with him will testify to his truth and 
uprightness. This book, the title of which we have prefixed 
to this Article, is additional testimony to those high qualities, 
and to his unfailing efforts to be useful. 

As the work is not accessible to English readers, we 
propose to use largely its contents ; and it may be that in 
the picture of the state of the American Profession of the 
Law, and of the American Law, we shall find a close re- 
semblance to the state of the Profession and the Law as they 
are in England. 

The views which Mr. Field presents coincide bo nearly 
with our own, that we have less scruple in employing his 
words instead of our own. He identifies, as we would too, 
the Law and the Profession, and shows that neither can 
exist usefully or creditably without the other ; if either be 
bad or defective, the other must fail of its purpose. He too 
urges the Profession to take a high position ; to seek to be 
something better than mere craftsmen ; to be, in short, the 
depository of the law and statesmanship of the country. 

After a few words, he states that to which he seeks to 
direct the attention of his hearers is Legal' Reform in its 
most g'feneral acceptation, — that is to say, Reform in the 
Legal Profession and in the Laws. 

" The two are intimately connected. An instructed and coii' 
Bcientious legal profession is almost as necessary as a well-deTiJvcd 

Y 3 * ^ 
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system of laws ; for an uninstrncted and dishonest body of lawyers 
would go far to nullify the wisest code that was ever framed by 
the wit of man." 

He first considers the Profession. 

** Its present condition we all know. We see and regret its 
failure, as a body, to fulfil the whole of that high trust which is 
reposed in it, and to satisfy all the expectations which it might 
justly raise. Far be it from me, in saying this, to assent to those 
terms of obloquy with which some delight to assail it, or even to 
include all its members in the censure to which, as a profession, I 
fear we must submit ourselves. But every candid person must 
admit that its condition, at the present, is not such as he would 
wish it to be. Although it be numerous and powerful, though its 
members occupy nearly all the offices of the land, though it sees 
in its ranks a large proportion of the talent and learning among 
us, it is nevertheless true that its standard of learning is too low, 
its views of its duty too narrow, its aims too humble, and its voice 
too weak. The regret with which this confession is made is all 
the greater, that the opportunities of usefulness were never before 
so manifested. Foremost in political assemblies, exclusive in the 
courts of justice, controlling in the halls of legislation, performing 
nearly all the functions of magistracy, the lawyers have the 
amplest means of influencing legislation and opinion. It is not 
too much to say, that in no former period of history, and in no 
other quarter of the world, has the profession of the law attained 
to such a development in extent and power. It is natural that it 
should be so. The importance of the lawyer is always in pro^ 
portion to the importance of the law. "Where will reigns, there is 
small scope for legal men ; where law governs, the lawyer flou- 
rishes. So, just in proportion as will gives way to law, that is, 
in proportion as men become free, in the same proportion the 
profession grows powerfuL Tell me the freedom of a state, and I 
will tell you the strength of its Bar. In the old republics, the 
advocate was always a person of consequence ; but inasmuch as 
violence sometimes usurped the place of law, and the rights of the 
citizen as against the state were ill-defined and protected, the ad- 
vocate gave way before the chief of a party or the commander of 
armed men. In continental Europe, through all its modern pe- 
riods, the military profession has taken rank and precedence ; and 
even in England, where the Bar is so strong, the aristocracy and 
army have overshadowed it in popular estimation. 

« But in our own country, the legal profession has every ele- 
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meat of atFengtit and preemtnence. Our only sovereign ii the 
\%Wy and lawyers are ita only ministers and interpreters. The 
jadicial department is recruited solely firom its ranks; that de^ 
partment whose ftinctions are greater than were OTer hefare 
deyolred upon the judicial office, and to whose especial keeping 
the preservation of written constitutions is entrusted. 

'* A profession thus surrounded, and thus upheld, haa eorre'* 
'spending duties to fulfil. Its standard of excellence is measured 
by its opportunities to benefit^ and its means to excel. Standing 
'before the bench of justice, it can enlighten {tnd guide its judg- 
ment ; sitting in the seats df legislation, it oan frame wise and 
•beneficent rules for the goyernment of society; 'administering 
executive functions, it can temper justice with mercy, and show 
that an infiexible execution of the laws is the perfection of merci- 
ful justice. What, then, with so many opportunities and such 
means of good at command, might not, what ought not, the Bar off 
this country to be and to do ?'* 

He urges that it is not enough to regret that this noble 
Profession, which can aeeompliah results so benefioialy which 
numbers among its members so many of the wise and good 
of all ages^ now falls below its ideal standard; that it is 
wiser and manlier to retrieve than to regret, and inculcates 
the means of advauoeraQnt in the s^Yeral particulars of pro- 
fessional ethicsi maiinera, and education* Of Legal Etbioa he 
flays— 

•* Though it be far from my intention to disparage the moral 
sentiments of a large class of our most distinguished men, for I 
know that those sentiments are of the purest and most exalted 
kind, and equally far from my mind to join in or countenance that 
£ippant and ignorant denunciation which neither discriminates 
nor examines, but rashly imputes to the whole, the flagrant and 
undeniable fkults of a few ; yet I must be permitted to say, that 
the prevalent notions of professional ethics are, in one respect, too 
low, and that we must correct them, if we would hold that plaee> 
which should be ours of right, and perform that amount of good 
that is within our reach. I refer of course to the opinion that 
one's duty to his client swallows up other duties. 

** There is no profession, not even the military, which puts in use 
the sentiment of honour more than our own. There are daily en- 
trusted to us the property, the reputation, the lives of our clients; 
yet, when have they been betrayed? The secrets of ftmilies are 
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in oar kefeping^ and who will complain of their having been di- 
. volged? So far as the relations of the lawyer to his client are 
alone concerned, nothing could be more unexceptionable ; they are 
under the safeguard of that honuor which has never yet failed to 
regulate and preserve them. And what I conceive alone to be 
wanting is to extend the same sentiment beyond the client to the 
adverse party and his witnesses, and to the court. 

'' The fundamental error, on this head, I suppose to arise from 
forgetting that the profession of a lawyer is a means to an end, 
and that end the administration of justice. His first duty is un- 
doubtedly to his own client, but that is not the only one ; there is 
also a duty to the court, that it shall be assisted by the advocate ; 
a duty to the adversary, not to push an advantage beyond the 
bounds of equity ; a duty to truth and right, whose allegiance no 
human being can renounce ; and a duty to the state, that it shall 
not be corrupted by the example of uncrupulous insincerity .'' 

Of Professional Manners he says — 

<' Though the subject of professional manners may be thought 
by some beneath the dignity of a public occasion; though it 
may be of minor importance, I cannot think it unworthy to be 
mentioned even here. It embraces the official intercourse between 
the Bench and the Bar, and the manner in which all the public 
transactions of the tribunals are conducted ; matters upon which 
their successful working very much depends. There is danger of 
our forgetting, in the simplicity of our institutions and the ease of 
private intercourse, that the dignity of judicial affairs requires a 
certain degree of attention to manner. There is something solemn 
in the administration of justice, which should banish indecorum, 
disorder, and levity, even from the place where it is transacted. 
Nearly all the intercourse in court takes place between the judge 
and the advocate ; the nature of the business performed requires 
that that intercourse should be guarded and respectful ; courteous 
from the Bench, respectful from the Bar; while the presence of 
jurors, witnesses, and spectators renders this courtesy and respect 
essential to the maintenance of that consideration for judicial 
tribunals, without which justice cannot long continue to be well 
received or well administered. I wish it could be sufficiently im- 
pressed upon the minds of all who take part in legal tribunals, 
.that disorderly courts cannot long continue to command respect; 
that disobedience, out of doors, will follow contemptuous de- 
meanour within ; and that those judgments are most cheerfully 
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aec^ted, which we know to have been most calmly considered 
and pronoonced. It is not necessary to mention instances of the 
relaxation of the ancient courtesy. They will readily occar to 
those who have had opportunities of observation. It is enough to 
impress upon the minds of lawyers, and especially of young men 
entering the law, that order, quiet, and the guarded ol»ervance of 
formal and studied courtesy, are important, not to eay essential 
conditions of the successful working of that machinery of justice 
to which their lives are devoted." 

Upon the subject of Legal Education he thus enlarges 
fully and warmly : — 

*^' Upon the subject of legal education I shall have the assent of 
every candid member of the profession; for the conviction is 
nearly universal that we are in that respect deplorably deficient, 
and that both the community and ourselves are losers by it to an 
extent which can scarcely be measured ; the Courts are annoyed 
' and misled, litigation is fostered. The community is distracted 
by undisciplined and ignorant persons, bearing the name of law- 
yers, who crowd the avenues to the tribunate. If I were asked, 
what subject, more than any other, ought to engage the attention 
of the profession, I should answer, legal education. 

*^ The necessity of a high degree of education is apparent, on 
the slightest consideration of the nature and object of law^ of the 
office of a lawyer, and the knowledge necessary to its exercise. 
The law is the rule of action for the great proportion of the affairs 
of life. It defines the rights and duties of men, and prescribes 
the means of enforcing them ; its object is to secure to each his 
own ; in short, its aim is justice. Now, justice is the great end of 
<nvil society. It is for this that we have our great establishments 
in the civil and military service ; our elections, our magistracy, 
oar foreign legations. These are all means to an end, the pro- 
tection of the individual in the enjoyment of his legal rights. 

" Justice is attainable only through lawyers. This, I say, as a 
general rule ; for in particular instances, it may doubtless be 
^ministered without their intervention ; but in the main part, 
they are essential to it. The science of the Law is so vast in its 
extent, that they alone can master it who make it their principal 
study. Only a few men, set apart for that particular calling, and 
devoting to it the best part of their lives, can learn or apply all 
^he rules which govern the legal relations of men with each other* 
These rules are as multifarious and complex as are all the relations 
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of nil the transactions of the human race. Thej must be leamet 
before they can be applied ; their application is the administration 
of justice. Thus it happens that the profession of the Law is as 
necessary as justice itself, coeval with the constitution of civilised 
society, and inseparable from its existence. 

'< What society needs is a body of men versed in the laws % not 
a body of unlettered persons, calling themselves lawyers, skilled 
only in the routine of a scrivener's office. A lawyer, without 
knowledge of the law, is an imposture. To be really such, is to 
know the law, in all its departments, in its divisions, almost with- 
out limit, in its generalisations ; and thus to know it, he must 
have studied it as a science, long and well ; he must have surveyed 
its plan, measured its proportions, and examined its details; he 
must have comprehended the greatness of the whole, the harmony 
of its parts, and the infinite diversity of its particulars, 

" Nor is this all, nor even, the half of what is required of hiui 
When he has learned iVoQo lectures and books the rules of law, he 
has still two difficult mental processes to perform«-*-one to deduce^ 
particular rules from general, for newly evolved relatioaa ; an4 
the other to apply an established general rule to meet new phases 
of facts constantly arising, as various, and yet as like, as the 
human countenance itself. These processes require the exeroisa 
of reason ; of reason thoroughly instructed \ trained to the oarry- 
ing on of complex operations; able to trace analogies, detect 
motives, and separate false conclusions from the true. 

^* Supposing the lawyer to have acquired such a kpowledge of 
the law as we have described, and to have become master of a 
severe logic equal to bis station, he has still to acquire an art» 
which has ever been esteemed most difficult of acquisitioni the art 
of a graceful and persuasive diction. Without it, the.profoundest 
scholar and the closest logician wiU fail of that complete success 
at which the true lawyer should aim. If he were to confine bim- 
self to consultations in his chambers, he might forego it ; if his 
discourse were to be made only to the Courts, dry reasoning might 
avail him ; but he is also to persuade juries, which are, to a great 
degree, popular bodies, subject to popular influences, and always 
liable to be swayed by an eloquent address. I hardly know a 
place where eloquence is more likely to be felt than in the jury 
box, after the excitement of a close examination and cioss-' 
examination of witnesses, and in a case which appeals to both, the 
passions and the judgment. The gravity of the occasion, the 
magnitude of. the interests at stako, the keenness of the contest 
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the solemnity imposed by the presence of the judge, ftU oombini 
to make the loene impressive, and to add interest and force to the 
reasoning and appeals of the advocate. It is on such an occasion, 
when the nature of the question has obliged him to draw upon all 
his stores of knowledge, to task to the utmost his powers of logic, 
and to exert every means of persuasion which the art of the 
rhetorician can supply, that the true lawyer approaches the ideal 
which exists in his imagination. It is this ideal that I would set 
before the eye of every student at law; the image of one whose 
diligence has compassed the learning required for his profession, 
who has disciplined his mind to exact thought and vigorous logic, 
and who writes and speaks his native language forcibly, correctly, 
gracefully. 

" How is this ideal to be approached ? Not by such study and 
preparation as are common with us. Persons are admitted to 
practice after a year or two passed in a lawyer's office, where, if 
they receive instruction, it is by chance, and if they read it is 
amid frequent interruption. No preliminary training is required 
before a student enters an office, tod when he leaves it he is sub* 
jected to an examination, which lasts, perhaps, two or three hours, 
divided between himself and others, and which ^or all useful pur- 
poses' might as well be omitted. Introduced into the law, with 
this imperfect preparation, what happens ? Either that he makes 
up this early deficiency by studies pursued amid the distractions 
of business or the discouragements of a struggle to obtain it ; or 
that he subsides into that most useless of all citizens, and I might 
add, most hurtful of professional men, an undisciplined, half- 
educated lawyer, the transcriber of legal formulas, the promoter 
of neighbouring litigation, the unsafe guide, the hopeless bigot. 
It is no answer to say that the present arrangement produces 
many eminent men ; they are produced, not by it, but in spite of 
it. But look around, and tell me, what is the proportion of in* 
struoted and accomplished men. Listen to the arguments pre- 
sented to courts, or the addresses spoken to juries, and tell mcj 
how defective many of them are, how wanting in scholarship, how 
poor in conception, how faulty in execution. Or take another 
test, and a very just one, of lawyer-like training and skill, the 
written pleadings in an action : what do they disclose of the lack 
of legal education. Show a judge a pleading, and it is rare but 
he can tell from it whether he who drew it is a lawyer in fact, as 
well as in name ; if it be a clear, concise statement of the facts of 
the claim or defence, set forth with logical precision and order, he 
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lias Btudied his profession to some purpose ; if it be confused, re* 
dundant, without point or logical method, he is pronounced un- 
instructed and incompetent* 

*< What, then, is the remedy? Not by any new law, imposing 
additional restrictions upon admissions to the bar, for that with us 
is impracticable, if even it were desirable. It is by raising the 
standard of excellence in the mind of the profession, and, at the 
same time, enlarging the means of education. Prepare the way 
for the student to acquire that knowledge, mental discipline and 
facility of address, which make the consummate lawyer, and show 
him, at the same time, that the best chance of competing with his 
fellows, and winning the prizes of his profession, is by following 
the way thus prepared, and you will have reformed the pro- 



^< But you must supply the means as well as the incentive for this 
comprehensive legal education. There is no road to knowledge 
and discipline, but through training, instruction, and study. You 
must have instructors, and the accessories to instruction, libraries, 
examples, and competition. There is knowledge to be acquired 
by long, systematic, patient study ; power of reasoning accurately, 
closely, to be gained only by hardy discipline of the mind ; and 
the graces of composition and elocution, by observation of the 
best models and persevering trial. These studies, this discipline, 
and the necessary .practice in writing and debate, cannot be had in 
the chance education of a lawyer's office. It is in schools and 
seminaries of law, like that in whose public exercises we are now 
engaged, and there alone, that they can be found. Whoever 
dreams of effecting a reform in legal education, by any other mode 
than a full, general, and thorough scheme of public instruction, 
with the aid of professors, libraries, competition, and debates, will 
fail of his object; and the sooner lawyers, legislators, and the 
whole people come to that opinion, the better for us all. 

<' Education is the great republican remedy for public ills ; not 
education for one class or profession, but for all classes and all 
professions, and such an education as is best adapted to make 
each perfect in his peculiar calling. With education come self- 
respect and virtue* And he is the wisest statesman, who, in his 
comprehensive plan, looks, not merely to the education of all 
citizens in the rudiments of knowledge, but to the education of 
each for the part he is to perform in life ; for the State has an 
interest not only that all her children shall be taught, but that 
each shall be taught that which it concerns the State he shall 



America and England. 325 

lest understand; and while common schools are fostered as they 
onght, let not professional schools and seminaries be neglected. 
Instruction in the art of war is justly an object of public concern ; 
so is instruction in the arts of peace. In what manner, and to 
what extent, the State should interpose, I do not here discuss ; but 
that it should encourage the spread of knowledge and the advance- 
ment of learning, in all its departments, in mechanical arts, in 
agriculture, in the fine arts, in the medical and legal profession;^ 
and in the mathematical and physical sciences, I hold to be a fun- 
damental principle of republican government.'* 

Haying thus considered Beform in the Legal Profession, 
he passes to the other branch of his subject, Beform in the 
Laws themselves, — a subject upon which he is fully entitled 
to speak) as one having the authority which we accord to 
those who have acted as well as thought^ who have realised 
their purposes. Upon this topic he says — 

" The present condition of our law is anomalous. For the 
main part, it is derived from the Common Law of England, but so 
mixed and blended with other rules and usages, that it can hardly 
be called a system at all. The constitution of the State declares 
that ' such parts of the Common Law, and of the Acts of the Legis- 
lature of the colony of New York, as together did form the law of 
the said colony, on the 19th day of April, 1775,' and the reso- 
lutions, of the Congress of the said colony and of the convention 
of the State of New York, in force on the 20th day of April, 1777, 
which have not since expired or been repealed or altered, and 
such acts of the Legislature of this State as are now in force, 
* shall be and continue the law of this State, subject to such alter- 
ations as the Legislature shall make concerning the same.' The 
constitution thereupon requires the Legislature, at its first session 
after the adoption of the constitution, to ^appoint three com- 
missioners, whose duty it shall be to reduce into a written and 
systematic code, the whole body of the law of this State, or so 
much and such parts thereof as to the said commissioners shall 
seem practicable and expedient.' The wisdom of the latter pro- 
vision will be apparent by and by. 

** What was this Common Law to which the constitution referred, 
and which are those parts of it that formed the law of the colony 
in 1775 ? The Common Law, properly so called, is the customary 
law of England, as it existed before the coronation of Richard the 
First, which was in 1189. But as this would throw us back 
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nearly 700 jeBra^ upon a maBS of uaagea ^hioh would not be 
thought tolerable for aoy existiog oiviliBationi the Courts haye 
been obliged to. hold that such Aots of the English Parliament^ in 
amendment of the Common Law» as were passed before the emi* 
gration of our anoestors, and are applicable to our situation, aare 
to be considered as part and parcel of the Common Law. What 
an explanation is this to give to the citizen of the laws according 
to which he is to live I If he be certain that he knows whait 
were the customs of England in the reign of Bichard, how is he 
to know to what period of emigration the constitution refers (for 
be it remembered that from the first emigration to the revolution 
there passed a hundred and fifty years), and by what means can 
he guess which English statutes the Courts will consider applicable 
to our situation ? 

^' Befleoi^t for a moment upon the state of England at the acces- 
sion of Bichardi that lion-hearted king, whose fortunes are so 
interesting in the novel of ' Ivanhoe^' and the laws of whose realm 
are best known from the pages of Glanville, a writer of the suc- 
ceeding reign. ; It was in the beginning of the third crusade. The 
constitutions of Clarendon had just been established, the dispute 
between the King and the Pope was at its height, the kingdom 
was parcelled out into great fiefs, the majority of the population 
were villains or serfs, trade was almost unknown, and violence 
reigned throughout. There had been several compilations of the 
laws at considerable intervals by Ethelbert, by Alfred, and by 
Edward the Confessor ; but a hundred and fifty years had elapsed 
since the last. The feudal system of tenures was in full vigour, 
with all their oppressive incidents of personal attendance, ward- 
ships, marriage and reliefs ; the laws of the forest were conceived 
in the spirit of extremest barbarity ; and it was common to try 
disputed questions of right by ordeal or by battle. 

" To this unwritten or Common Law are to be added, accord- 
ing to the instruction put by our Courts upon the constitutional 
declaration, the statutes of England applicable to our situation. 
Thus it is seen that the English portion of law which our English 
progenitors brought with them was not a homogeneous system, 
but an irregular mass of usage and statute, derived partly from 
the traditions of various and discordant tribes and races, partly 
from the enactments of tyrannical kings and struggling parlia- 
ments, and partly, it may be added, from interpolations by judges 
aind chancellors from the Civil or Canon Law. 

*' But before the arrival of the English, there had settled in the 
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kuid, wdA jrukd for nearly half a century, a diasimilair people 
whoae lawsi foondad ckiefly on the Boman Codes, were yet 
modified by the local customa of the different proyinoes of the 
Neiherlanda. Theae laws, ' the precious cuatoms of Fatherland/ 
as the Dutch settlers delighted to call them, and particularly the 
enaloms of Friesland, were the first laws of the colony, and though 
long since in mott respects sappUnted by the English, traces of 
them atill eiist, and afieot property in the oldest of the Dutch 
settlements. 

. '< Upon this English and Dutch stock was engrafted colonial 
l^gidation, which consisted mainly of efforts to adapt the law of 
aristocratic and kingly England to the circumstances and wants of 
Jetllers in the forest on a different aide of the ocean. No attempt 
was made to frame a new system, conformable to the new country 
and to the new people that were to be bom in it ; but the old 
laws of old nations, strangely compounded of Saxon, Norman, and 
Dutch customs, of the laws of the Heptarchy, of Alfred, and the 
Conquest, of the statutes of Merton of Marleberg^ Winchester 
and Glouoester, were transferred from one continent to the other* 
Thus it happened that those feudal laws of real property were 
impressed upon the virgin wilderness, with which the Gothic 
invaders had afflicted the fair lands where the mild and rational 
syst^n of the Roman law had prevailed before that fierce onslaught 
from the Norths 

« "Wliett het bairbarbtts sons 
Cams like & deluge on the South, and spread 
Btneath Gibralur to tiie Lybiati sands.' 

*' And thus also it happened, that a most artificial system of 
procedure, conceived in the midnight of the dark ages, established 
in those scholastic times when chancellors were ecclesiastics and 
logic was taught by monks, and perfected in a later and mpre 
venal period, with a view to the multiplication of offices and th^ 
increase of fees, was imposed upon the banks of the Hudson and 
the quiet valley of the Mohawk, 

" The colonial legislation which followed the accession of the 
English naturally partook of the ideas and character of the dif- 
ferent emigrations; so that, at the revolution. New York was 
governed by the usages of Holland and England, the statutes of 
England, and colonial usages and statutes, rude and vacillating, 
administered according to monarchical forms, and by officers the 
counterparts of those who held office in England. 
• **The revolution, of course, wrought a6 immense change in 



328 Comparative Jurisprudence. 

this official machinery; but it made at fim very Httle change in 
the laws beside. The Judges were commissioned by the State 
instead of the Crown ; writs ran no longer in the name of the 
king^ but of the people. The substance of the laws remidned the 
same, only the confusion was increased by the change of forms ; 
and the inconsistency between the old and the new order of things 
was made more and more manifest from day to day. 

" The vast emigration which now set in from different parts of 
the world tended by degrees, and the stronger as the tide increased, 
to make subsequent legislation less homogeneous with the old law. 
Bepresentatives from every nation came to our coasts, settled in 
the midst of us, infused their ideas into our people, and not infre- 
quently found their way into the places of legislation. This led 
not only to the naturalisation among us of a large number of ideas, 
introduced by emigration, but to a greater attention to foreign 
legislation and jurisprudence, and. the result is plainly visible in 
many parts of our laws. 

** As the results of all these causes, the laws which governed 
this state, when the last constitutional convention began its sessiob, 
were as heterogeneous and complex as ever before existed among 
a civilised and commercial people. The questions which came 
before the Courts were debated and decided upon consideration of 
English, and sometimes of Dutch, Scotch, and French law ; the 
Consolato del Mare ; the laws of Wisbuy and Oleron ; the Civil 
and Ecclesiastical Codes ; the customs of republics and monar- 
chies ; and colonial usages and statutes, as well as the statutes of 
the state legislature. The proceedings of Courts were commenced 
and conducted according to the rules of Coke and Mans6eld, the 
ordinances of Bacon, and the decretals of the popes; and legal 
practitioners, as they passed from Court to Court, became suc- 
cessively attorneys, solicitors, counsellors, proctors, and advocates. 

" The lawyer's library had become a collection of books from 
the Old World and the New, reports of all the Courts in England 
and in all our States, and treatises from every legal authority in 
America or Europe. It was therefore to have been expected that 
the law would become what it really was, a vast irregular mass, 
without unity or assimilation. And it should seem to have been 
but an act of prudent foresight^ on the part of the Convention, to 
provide the means of bringing order out of this chaos, and col- 
lecting the scattered and dissimilar parts into one consistent and 
harmonious whole, omitting what had become obsolete, rejecting 
what was incompatible with our condition, reconciling conflicting 
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rxjlesj and spreading the whole in one book before the citizens, 
whose right and duty were at the same time to make the laws and 
to obey them.** 

At this point he observes, that the plan of his address does 
not embrace the consideration of particular amendments of 
the laws ; but before proceeding to the discussion of the great 
measure of a Civil and Penal Code, throws out for considera- 
tion two minor reforms which he thinks most worthy to be 
considered in any comprehensive revision. He refers to the 
laws of real property, and the language of legal documents. 

Upon the Law of Real Property he observes that it is — 

" The most complicated, the most artificial, and the least suitable 
to our present condition of all parts of our law. Its roots reach 
into the Middle Ages, when the learning and refinement of the 
Boman Empire fell before the northern invaders. In the Eoman 
Law real property was treated nearly in the same manner as per- 
sonal, and with as much simplicity. But the invaders had a 
military organisation, and their distribution of the land was made 
in reference to military arrangements. Their establishments were 
essentially military colonies, the first purpose of which was to 
provide a body of armed retainers. Thence arose that chain of 
tenures which, with the gradation of ranks, bound together all the 
orders of the State from the highest prince to the lowest vassal. 

** The law of feuds, originally technical and complex, became 
more complicated and artificial under the infinence of the school- 
men ; and though at the epoch of our revolution it had become 
softened in some of its harshest features, it was still the most 
arbitrary and unreasonable scheme of real property that was ever 
invented. To be -a good real property lawyer has always been a 
distinction among us ; and although great innovations have been 
made upon the ancient law, by our legislation, particularly by the 
Revised Statutes, much of its subtlety still clings to it, and its 
distinction in the eyes of the Profession seems scarcely to have 
lessened. Why it should continue it would be hard to tell, for 
there is nothing in the nature of real property which should make 
its law especially curious and difficult. An acre of land, of a 
hundred dollars' value, is to this day transferred by an elaborate 
document, full of quaint and sounding phrases, carefully set in 
order by a lawyer, after a cautious examination of the title, while 
stock of the value of a hundred thousand dollars is transfwred 
from one person to another by the simplest of documents, as fast 
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as the price can be paid and a dozen words can be written. If 
there be noUiing in the nature of these two kinds of property 
which requires this difference in the mode of conveyance, it is 
clear that a reform is needed in respect to one of them, and that 
there is no real cause for our distinctions between the law of real 
and the law of personal property, is proved by the example^ not 
only of the Civil Law, but of the Codes of France and other 
nations of continental Europe. The number of sections devoted 
to real property in the Code Napoleon does not exceed a hundred. 
Think of this in comparison with the ponderous tomes in which 
our law on the same subject lies buried, the digest, old and new, 
the glosses and the texts, and the multitudinous reports. 

'' Suppose, for example, it were to be enacted that all real 
estate should be deemed in law to be chattels real, would any 
injurious consequences ensue ? And if none, how desirable in all 
respects would be the change ! What a load of useless learning 
abandoned! What simplification ^of titles produced ! Instead of 
tracing descents, as now, by the uncertain evidence of pecti^ree^ 
we should have record evidence of every trangftg ai title.'' 

And in legard to the Language of Legal Documents he 
contends that an immense improvement is possible. 

" Uncouth phraseology, repetition, and redundance are as use- 
less as they are distasteful. Every scholar would rejoice to see 
the verbosity, the barbarous Latin, and the Norman French give 
way to the simplicity of undefiled English. Two rules, inflexibly 
adhered to, would effect a revolution in legal documents ; one to 
write nothing but English, and the other to write as little of that 
as possible, never using two words where one will suffice." 

But the greatest reform of all in the opinion of Mr. Field 
is, ** the establishment of a written and systematic Code of 
the whole body of the Law of this State." 

He explains how the matter stands at present. We will 
use his own words, and we commend his observations to the 
particular attention of our readers. 

" At the same time that the Commission enjoined by the Con- 
stitution was created for the purpose of framing a General Code, 
or Code of Rights and Crimes, another Commission, also enjoined 
by the Constitution, was created for the framing of a Code of 
Remedies. The former Commission was dissolved without report- 
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iQg a Code. The latter framed, and reported to the Legisktare, 
Codes of Civil and Criminal Procedure. 

'< If every branch of the law were codified, it would naturally 
be arranged in five different parts or codes; that is to say, a 
Political Code, embracing all the laws relating to government and 
official relations ; a Code of Civil Procedure, or remedies in civil 
cases; a Code of Criminal Procedure, or remedies in criminal 
cases ; a Code of Private Bights and Obligations, and a Code of 
Crimes and Punishments. The first three are already prepared. 
The Political Code corresponds generally with the first part of the 
Revised Statutes. Of the Codes of Civil and Criminal Procedure 
it does not become me to speak, farther than to say, that they 
contain the whole body of remedial law. All that remain then to 
be prepared are what the civilians call a Civil Code, or Code of 
Private Bights and Duties ; and a Penal Code, or Code of Crimes 
and Punishments. The latter is on the point of being established 
in England, and will of course be imitated here. It is in regard 
to a Civil Code that the question is most open* 

'^ The prejudices that prevail on this subject among the mem-* 
bers of the Profession, both on the Bench and at the Bar, are well 
known, and I would not disguise the impediment which these 
prejudices create. But I have seen greater prejudices than these 
pass away ; and believing in the power of reason and the spread 
of truth, I feel confident that the day is near when we shall all 
smile at the fallacies which are now so dominant. It may well be 
true that not one lawyer in five believes in the practicability or 
expediency of a Civil Code, but not one in a hundred, ten years 
ago, believed in the possibility of administering legal and equitable 
relief in the same action, and by a uniform mode of proceeding ; 
bat who in this State doubts it now, or would go back to the sepa- 
rate processes if he could ? And I may add, that not one in twenty, 
here or in England, ten years ago believed in the advantage or 
safety of making witnesses of parties, though the most conser- 
vative Bar in Christendom now, as one man, pronounces in its 
favour, and the old rule of exclusion is thrown contemptuously 
aside for jest and derision." 

In explcuning how the establishment of a Code should have 
been so long a problem with the Americans — *^ for certainly 
all the instincts of republicanism are in its favour," — he in- 
cidentally explains the causes of our own position. 

" One of the distinctions of our scheme of government, is the 
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written oonBtitotioD. A written latr rests npon the same prin" 
ciple. In monarchical or aristocratic governments, it would not 
be so much to be wondered at that a class should arrogate to itself 
the knowledge and interpretation of laws ; but that this should 
happen in a republic, where all the citizens both legislate and 
obey, is one of those anomalies, which, however susceptible of ex- 
planation, seem at first sight incredible." 

He then discusses the questions, is the Civil Code prac- 
ticable^ and if practicable^ expedient ? 

" These questions present the whole case, and should be an- 
swered in connection; for it is the habit of objectors to retreat in 
a circle from one to the other. If you answer the objection, that 
the code is impracticable, you are then told that though it might 
be practicable, it would not be expedient ; and if you follow by 
proving the expediency, not unlikely you will hear again, that 
though expedient, it is not practicable. Show first that the work 
is practicable ; and, that being done, let not your adversary escape 
from the position that the whole question has been narrowed to 
the one point of expediency, and that the decision of this closes 
the question. 

" How, then, stands the question of practicability? Is a Civil 
Code practicable? The best answer to this question should seem 
to be the fact that Civil Codes have been established in nearly all 
the countries of the world, from the time of the Lower Empire to 
the present day. Are we not as capable of performing a great 
act of legislation as Bomans or Grermans, as Frenchmen or 
Italians? The very doubt supposes either that our abilities are 
inferior, or our law more diflScult. The suggestion of inferior 
abilities would be resented as a national insult; and who that 
knows anything of it, believes that Boman, French, or Italian law 
is easier to express or explain than our own ? And he who does 
believe it should, in very consistency, straightway set about the 
amendment of our own, to render it as easy to learn and as facile 
to express as these foreign laws. 

<* If it were assumed as essential to a Code that jt should contain' 
a rule for every transaction that in the compass of time can 
possibly arise, the objection might have some force ; but no sane 
person holds any such idea. We know that new relations will 
hereafter arise which no human eye has foreseen, and for which 
new laws must be made. The plan of a Code does not include a 
provision for every future case, in all future times: it contem- 
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plates the collecting and digesting of existing rules and the 
framing of new ones, for all that man's wisdom can discern of 
what is to come hereafter. Every existing rule of law is written 
in some book ; the books are infinite in number, and abound in 
contradictions and anomalies. To have a Code is to have these 
rules collected, arranged, classified, the contradictions reconciled^ 
the doubts settled, the bad laws eliminated, and the result written 
in one book, for the instruction and guidance of citizen and magis- 
trate, lawyer and^client. 

*^ This brings us to the remaining question of expediency. Is 
it better to have written or unwritten law ; law collected in one 
book or scattered through a thousand; one system^ congruous 
with itself, where the parts can be seen in their relation to the 
whole, or disjointed pieces of law, collected from difierent lan- 
guages and nations ? " 

He then discusses the two objections, which are the only 
ones which seem to him to be put forth with any appearance 
of confidence. Let us give his testimony in his own Ian* 
guage. 

*^ The first asserts that an unwritten or customary law has this 
advantage over a written code, that the former is more pliable, 
and can be extended and moulded to correspond with a changing 
and expanding social state. This is a favourite argument ; but I 
conceive it to be altogether fallacious. It assumes two things, 
neither of which is true ; first, that law is more flexible because 
unwritten; and second, that flexibility in law is excellence. A 
law is a rule of action ; to say that the rule is not fixed, that is, 
flexible, is to say that it is no rule at all. When a decision is 
made upon the Common Law, it is announced as an authoritative 
declaration of an existing rule ; if it be not really that, then the 
judges, instead of interpreting, are making law. If it be an ex- 
position of existing law, then it is not alterable by the judges, 
and, of course, is no more flexible in their hands than a statute! 
would be. A flexible Common Law means, therefore, judicial 
legislation. Is th&t desirable? If there be any reason for the 
policy of separating the different departments of Grovernment, th^ 
judges should no more be permitted to make laws than the Legis- 
lature to administer them. All experience has shown that con- 
fusion in functions leads to confusion in government. Judges are 
not the wisest legislators, any more than legislators are the wisest 
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judges. And if it were otherwise, there is this difference between 
the two modes of legislation, that legislation by a legislature is 
made known before it is executed, while legislation by a court 
occurs after the fact, and necessarily supposes a party to be the 
victim of a rule unknown until after the transaction which calls it 
forth. 

*^ The Judiciary have no rightful concern with the policy of 
laws. If they need to be changed, the Legislature is the proper 
judge of the time and the manner of change. And, before all 
other nations, ours is the one by which this rule should be in- 
flexibly enforced; for, more than others, we hold to the entire 
separation and independence of the different departments of 
government, so that neither shall encroach upon the other, and 
the Judiciary shall be independent of the Executive, the Executive 
of the Judiciary, and the Legislature of both. 

'' Then it is said that, if a Code were once enacted, it would 
soon be overloaded with glosses and comments upon the texts, as 
numerous and contradictory as the cases upon the (Tommon Law, 
which now fill the books. This, if it were true, would only prove 
that the process of codification must be repeated at certain in- 
tervals ; an objection of no great force, especially as it assumes 
that, until the accumulation of glosses and comments, the Code 
would prove an advantage. But the fact is overstated. There 
would be glosses and comments of course; but with a common 
tribunal to settle questions of doubtful construction, it should 
seem impossible that there should arise half the questions which 
now occur upon the Conunon Law, since the latter regard not 
merely the meaning but the existence of a rule, the extent of its 
design, its applicability to our situation, and its policy also. 

" This objection, moreover, is inconsistent with the first ob- 
jection which I answered ; for if there are to be so many com- 
mentaries and different interpretations, the text and the comments 
will soon come to have that fiexible character which is thought by 
some to be so beneficial an element of the Common Law.** 

Considering the two objections to the expediency of a Cod^ 
to be satisfactorily answered, he contemplates the great ad-» 
vantages of its accomplishment. 

" The numerous collections of law books upon the shelves of 
our libraries superseded by a single work ; the whole law brought 
together, so that it can be seen at one view ; the text spread 
before the eyes of all our citizens ; old abuses removed, excre- 
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scences cut awaj, new life infused ; these will be the beneficent 
effects of this vast work. 

'^ Its accomplishment should seem to be the natural result of a 
certain advanced stage of civilisation. Unwritten law is the first 
result of magistracy. This accumulates during long periods, till 
society finds its burdens intolerable, and then begins the process 
of sifting and arranging ; the result is a code, the fruit of a riper 
civilisation, the natural relief of a people from the burden of an 
incongruous, obscure, and overloaded jurisprudence. 

'* The Code of Justinian performed the same office for the 
Roman law, which the Code Napoleon performed for the law of 
France ; and following in the steps of France, most of the modem 
nations of continental £urope have now mature codes of their 
own. 

" We have now arrived at that stage in our progress, when a 
Code becomes a want ; and however much its consummation may 
be retarded by the betrayal of seeming friends, or the resistance 
of open enemies, it will certainly, sooner or later, be accomplished. 
The age is ripe for a code of the whole of our American law. 
The materials are about us in abundance, derived from many ages 
and nations ; and we must now have a system of our own, sym- 
metrical, eclectic, framed on purpose. I know very well the 
labour to be performed and the difficulties to be overcome ; but 
the labour will be performed, and the difficulties will vanish, 
when the undertaking is once committed to the charge of able, 
fkithfuly resolute men." 

We echo Mr. Field's wordfl^ " able, faithful, and /resolute 
men." This is our want. 

Of our English attempt Mr. Field thus speaks : — 

^' Already one of our sister States has created a commission for 
the purpose. The present Chancellor of England, from his place 
in Parliament, in a speech on Law Beform, has said: ^I look 
farther. I conceive there is no reason why jthis proposed step 
should not at some future time — some few years hence — consti- 
tute the foundation of that which I have always looked forward to 
as most desirable, though heretofore I have feared it to be un- 
attainable — a Code Victoria, that shall put us on the same footing 
that a neighbouring nation has attained by that great code which 
will immortalise its creator long after his triumphs and his failures 
in all other matters have passed into oblivion. The measures, 
then, which I propose are sure to be attended with benefit at 
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every step of their progress ; it may be that all I anticipate from 
them maj not be realised ; jet I trust and I believe that, sooner 
or later, that full and complete result will be accomplished ; in 
this hope, and in this confidence, I advance." 

Memorable and bold words : but have the deeds answered 
to the words ? Have we not at a later day shrunk from our 
task, as if we were appalled by its magnitude ? Let it be 
not said in Gath that such things are, but rather let America 
take counsel of our intent, and do really what we profess to 
do, but cannot, for want of the spirit and energy which 
characterise our American kinsmen. 

Let us see how Mr. Field points the moral : may we not 
usefully apply his words to our own position ? 

" The State of New York owes it to her history and her posi- 
tion not to be eclipsed by others in this magnificent undertaking. 
That State which shall first succeed in establishing a civil code of 
Anglo- Saxon- American law will give law to all the rest of the 
world where the English tongue is spoken, and that is to be the 
most nearly universal of any language ever jet spoken by man. 

^* No undertaking which you could engage in would prove half 
so grand or beneficent. Your canals, your railways, your incal- 
culable wealth, your ships cutting the foam of every sea, the 
enterprise of your merchants, the skill of your artisans, the fame 
of your ancestors ; all would not exceed in glory the establish- 
ment of a code of laws, containing the wisest rules of past ages, 
and the paost matured reflections of our own, which, instinct with 
the free spirit of our institutions, should become the guide and 
example for all the nations bearing the tie of our common lan- 
guage. 

" Shall this imperial State be outstripped in the noble race by 
either of her sisters, or by that queenly island, mother of nations, 
which, having been our parent, is now our rival ? In material 
public works, in commerce with all the world, in the accumulation 
of wealth, in the possession and display of power, and in all the 
arts, we are contending with her for preeminence ; it is now to be 
determined which shall be the lawgiver of the race. Whether 
this crown shall be upon the head of the mother, or the youngest 
of the nations, is the problem which the men of this generation 
shall solve. May it be so resolved as that we shall win the well 
deserved prize ; that we shall have a book of our own laws, a 
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Code Ahebican, not insular, but continental, as simple as so 
Tast a work can be made, free in its spirit, catholic in its prin« 
ciples ! and that work will go with our ships, our travellers, and 
our armies ; it will march with the language, it will move with 
every emigration, and make itself a home in the farthest portion 
of our own continent, in the vast Australian lands, and in the 
islands of the southern and western seas. 

*' Let us not fear that anything valuable will be lost from the 
accumulations of past generations. Whatever is beneficial as 
well as venerable, whatever is most wise, whatever is approved 
by time, or consecrated by habit, will be preserved and re-enacted. 
Only that which is hurtful, unsuitable, or obsolete, will be laid 
aside, as it ought, no matter how long it may have lasted^ or how 
strong become." 

To the young men of our generation in this country we 
would address Mr. Field's closing appeal. 

'* To the young men of this generation, more than any other 
that have ever lived, to you who are now going forth from study 
into professional life, the great task is committed of reforming 
and establishing the law. You are now enrolled in that profession 
upon which, more than any other, rest the functions of govern* 
ment and the preservation of social order. You stand in that 
great congregation where also stand the most illustrious men of 
the past and present ages, Demosthenes^ iBschines, Ulpian, 
Gicero, Daguessau, Bacon, Mansfield, and our own Marshall, Kent 
and Story, are your professional brethren* To be worthy to stand 
in such presence, to be influenced by such examples, to catch a 
portion of their spirit, are distinctions in themselves* You stand*, 
moreover, in the very portals of a new time. The world is soon 
to take its impulses from this side of the ocean. The language 
we speak, the institutions in which we participate, are to spread 
with our dominion, 

* From the world's girdle to the frozen pole,' 

and beyond our dominion to remote islands and continents. 
Whence shall come the lawgiver of the new time ? From our 
own soil, I would fain hope and believe. The materials are at 
hand, and the time is propitious. A new people, grown suddenly 
to the strength and civilisation of the oldest and the mightiest, 
with laws for the most part borrowed, finds that they need to be 
i*e-examined, simplified, and reconstructed. The task is great, 
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the object is greater, and the reward is ample. Let us then be up 
and doing, that we may have the merit and the satisfaction of 
having accomplished something towards it, before we rest from 
our labours.'' 

Let us add a short description of the Law School of Albany, 
which suggests one or two matters. 

'^ There are now two terms annually in this school ; one com- 
mencing on the third Tuesday of September ^ the other on the^r*^ 
Tuesday of January^ each containing twelve weeks. The fee for 
each term is ^j'SO, payable in advance. Three full terms complete the 
course of instruction. An attendance upon three successive terms, 
and pursuing the study of law during the intermediate vacations 
in the office of some practising lawyer, will entitle the student to 
become a candidate for the degree of Bachelob of Laws. 

^^ The method of instruction is principally by lecture and exami' 
nation^ Two lectures are given daily, with the exception of Satur- 
days. Two moot courts, at least, are held each week, at which 
questions and causes are regularly argued by the students, after 
which they are discussed and decided by the class. In addition to 
this, the opportunity is now for the first time offered of a course 
of instruction, should the student desire it, in the important depart- 
ments of rhetoric and oratory^ under Professor Amasa M*Coy, 
late of the State and National Law School at Ballston Spa. 

^^The course of instruction is eminently practical, the great 
object being to accustom the young man to do that, as a student, 
which will afterwards be required of him as a lawyer. To accom- 
plish this, his training is such as to give him great quickness and 
accuracy in applying legal principles to the facts of his case. 

** The school has at its command uncommon facilities. The ses- 
sion of the Legislature, the sessions of the Supr^tne Court and 
the Court of Appeals, thus giving to the student the opportunity 
of listening to the most perfect styles of juridical reasoning ; and 
more especially, the immense State Law Library, the most com- 
plete in the Union, now occupying a building erected expressly 
for it, and at all times open to the student, present altogether 
means and opportunities equal or superior to those offered at any 
other similar institution." 
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ART. VnL— COUNTY COURTS. 

The great subject of Local Judicature, which we hare to 
often discussed in this Journal, continues to. require our 
attention ; it even more than ever presses for consideration, 
both &om the delays unaccountably interposed in remedying 
the admitted evils, from the extraordinary heresies which 
have mingled themselves with those admissions, and from 
the additional grievances of which the Courts and their 
suitors have now to compkun. 

1. During the present Sesdon Lord Brougham has re* 
peatedly brought before the House of Lords the monster 
grievance, the taxes levied on the County Court suitor, and 
absurdly and injuriously to the cause of truth, termed Fees. 
The effect of this misnomer is, that when complaints are 
made of the burden imposed by the Treasury, superfidal 
persons fancy the complaint is of the expense to which suitors 
are put by practitioners for their labours and for the charge 
of bringing witnesses ; whereas no one complains of that, but 
of the Government levying a tax upon the proceedings which 
the suitors must pay to the Treasury over and above their 
payments for professional aid. These taxes amount to 
270,000?. a-year, all wrung by the State from the suitors, 
beside what the trial of their causes costs. To confound it 
with the latter expenditure, and to say that the suitor com- 
plained of the expensive nature of County Courts, would be 
like saying that the consumer of bread complained of the 
baker if the Government were to impose a duty of two shillings 
on the quartern loaf, and the complaint was, that this tax 
more than trebled the price of bread. 

While the whole expenses of the officers in those Courts, 
the judges, the clerks, the messengers, are all paid by the 
suitors, the taxes levied on the proceedings in the Superior 
Courts are reduced by late regulations to little more thau 
50,00021, and all the Judges in the three kingdoms are paid 
out of the Consolidated Fund. 



338 America and England. 

the object is greater, and the reward is ample. Let xss^ 
and doing, that we may have the merit and the r 
having accomplished something towards it, befor 
our laboars* 

Let us add a short description of the Lar ^ 
which suggests one or two matters. ^ 

" There are now two terms annually i j- 
mencing on the third Tuesday of Sepie I \ 
Tuesday of January^ each containing ' | \ 
each term is Jf30, payable in advance. | | f 
course of instruction. An attenda / 
and pursuing the study of hiw ^ 
in the office of some practisin' ^ : \ 
become a candidate for the d ( ' ! 

** The method of instruct ; 
naUtm. Two lectures are 
days. Two moot cour* ? .,„, -«. 

questions and causes , j •„ 

which ihey are diacv .tatemcute, ato- 

this, the opportaiiit - i^^^or has sdU to pay m 

ef iiistraetioii,8hr *"^* debts sued fiir; SOpercoit. 

nwats of rkHo- whither Erectly by pajmoii or ^ 

late of the Str . oo^i^ are aTengea, he has in some cases 

<« The 001 ^ ,H> or eo pw ccoL, nay, CTca in certain 

olyect heir ^.^^^ ^^x* the amount in cEqute, and lAcn ^ 

•f^*'' . v«v. cj^peiiscs of the Etigati<m amount to tbe 

*^^ , ,v..unO <>f these &CQsaraia both in die last ■!» 

^. ., '.u>* ot>iuH>os moist astrwikhing were jgopvaJoAsA 

,, >vVt v^* Law Taxea^ — astonishu^ in rented of tbe 

X ,a vv Uich they pfoceeded, thoogh only the revival d 

... ..V. v^a thi* subject snf^x^ed to haTC been big a"^^ 

,/, luvU^^^<^Y1»r^BceMr.BentIHun^soe]eb^ltedp^otest, 

(.. 1 vuUxhhi^i^ueslioninallmai'snnndsandbadbe^ 

. V X K^^ y\\x\\^ decisive by kgidalors of creiy tfroaty ^ 

r. vvu ^Ut v4het points, fit»itlie Foxesand Lansdownes 

, lu UuiKvviAuU Wiudkan^ Tlie partial leriral of this gross 

, . v i^ UoIk^vsI I^> fcd obaolele^ was the more to be wondcrrf 

«v i,iv\vU^»WM<M^tv'4>bec««setbeiiewdoctiineirmBTentih^ 

U,v lUv^ V \x ^s^ Kh^v)^* declared tkeir con^mtioD dot taxes v^ 



County Courts. 341 

^^^ -were the worst of any class devised by short- 

» ^ Sut^ said they^ a tax on the suitor merely to 

-^ of administering justice^ stands on a differ- 

'"9 not open to the same objections. It is 

^ take the benefit of the law pay for 

ing it. But as this is applicable to 

^^ imagined, these reasoners — shaD 

it courtesy ? — take a distinction. 

* have been in the wrong, and 

N he should be made to pay 

1 his adversary, but the 

Mc by the trial. 

umerous, one hardly 
e the wood for the 
we begin. Is it not 
., if such it may be called, 
oe solvent at the end of the suit, 
pay the tax, which must of necessity 
wcd before the decision had determined who 
it? But again, does not the selfsame reason 
tO criminal as to civil cases, or rather is there not a 
^uch greater reason for condemning the party convicted in 
the costs of his trial, — that is for making him pay his share of 
the judge's salary in taxes to the State ? Accordingly, in 
some countries, a fine is always part of the sentence; but 
then to make the cases parallel, the parties who instigated the 
prosecution should pay a tax where there is an acquittal. 
Furthermore, does a defeat, in either civil or criminal pro- 
ceedings, prove to a certainty that the losing party was to 
blame ? There may be error in fact from false evidence, or in 
law from obscure enactments, and from conflicting decisions of 
the Courts. But the levying of the tax on the party defeated 
assumes that he has had no excuse and must have been in the 
wrong, nay, must have been to blame. It proceeds upon the 
principle of inflicting punishment, because its supporters dis- 
tinctly abandon the ground that the cost of justice is to be 
thrown upon the suitor generally, and only makes the excep- 
tion in the case of the party who loses his cause. This is 
quite fatjil to the whole position contended for ; because the 
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As often as Lord Brougbam has brought this crying evil 
before the Lords^ the answer has been an universal admission 
of both the facts and the conclusion ; and when he pressed, 
in the Session of 1853, for the issuing of the County Courts' 
Commission, on this among other grounds, it was observed by 
the Lord Chancellor that there was no occasion for inquiry 
because all were agreed that there must be a great reduction 
at least, if not an abolition of the tax^ and this could be 
effected without inquiry, and his lordship might have added^ 
"and without legislation;'' for the existing Acts give the 
power of reducing the fees (as they are called) to the Secre- 
tary of State with the consent of the Treasury. The 
Commission was issued; it has reported for the reduction; 
the Report has been above a month received by the Crown 
and communicated to Parliament; the Act is required to 
carry its recommendation into effect ; and the tax, which a 
Treasury minute could at once reduce to any amount, re- 
mains exactly as it was before all these statements, admis- 
sions, promises, and reports. The suitor has still to pay 17J 
per cent, on the amount of the debts sued for ; 30 per cent, 
on the sums recovered either directly by payment or paid 
into Court : but as these are averages, he has in some cases 
to pay as much as 50 or 60 per cent., nay, even in certain 
cases 150 per cent, of the amount in dispute, and when the 
whole of the real expenses of the litigation amount to the 
merest trifle. 

2. In the course of these discussions both in the last and 
present Sessions, opinions most astonishing were propounded 
upon the subject of Law Taxes, — astonishing in respect of the 
quarter from which they proceeded, though only the revival of 
the fallacies on this subject supposed to have been long since 
exploded. Indeed, ever since Mr. Bentham's celebrated protest, 
which had settled the question in all men's minds and had been 
regarded as quite decisive by legislators of every diversity of 
sentiment on all other points, from the Foxes and Lansdownes 
to the Burkes and Windhams. The partial revival of this gross 
error, believed to be obsolete, was the more to be wondered 
at as well as lamented, because the new doctrine was ventilated 
by those who loudly declared their conviction that taxes upon 



County Courts. 341 

law proceedings were the worst of any class devised hj short* 
sighted rulers* But^ sud they, a tax on the suitor merely to 
defray the expense of administering justice^ stands on a differ- 
ent foundation, and is not open to the same objections. It is 
only making those who take the benefit of the law pay for 
the expense of administering it. .But as this is applicable to 
every law tax that can be imagined, these reasoners — shaD 
we call them by an extravagant courtesy ? — take a distinction. 
They say, one party is decided to have been in the wrong, and 
as the litigation was owing to him, he should be made to pay 
not only the cost he has occasioned his adversary, but the 
expense he has brought upon the public by the trial. 

The answers to this sophism are so numerous, one hardly 
knows which to take first. We cannot see the wood for the 
trees. However, it signifies not where we begin. Is it not 
manifest that the whole argument, if such it may be called, 
assumes the losing party to be solvent at the end of the suit, 
else the winner has to pay the tax, which must of necessity 
have been advanced before the decision had determined who 
diould pay it? But again, does not the selfsame reason 
apply to criminal as to civil cases, or rather is there not a 
much greater reason for condemning the party convicted in 
the costs of his trial, — that is for making him pay his share of 
the judge's salary in taxes to the State ? Accordingly, in 
Borne countries, a fine is always part of the sentence j but 
then to make thecases parallel, the parties who instigated the 
prosecution should pay a tax where there is an acquittal. 
Furthermore, does a defeat, in either civil or criminal pro- 
ceedings, prove to a certainty that the losing party was to 
blame ? There may be error in fact from false evidence, or in 
law from obscure enactments, and from conflicting decisions of 
the Courts. But the levying of the tax on the party defeated 
assumes that he has had no excuse and must have been in the 
wrong, nay, must have been to blame. It proceeds upon the 
principle of inflicting punishment, because its supporters dis- 
tinctly abandon the ground that the cost of justice is to be 
thrown upon the suitor generally, and only makes the excep- 
tion in the case of the party who loses his cause. This is 
quite fatal to the whole position contended for ; because the 
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law l^kxes are levied without the least r^ard to the merits of 
the parties or their circumstanees, or indeed to the nature of 
the case. The man who has most reasonably and justifiably 
maintained an action or a defence is amerced in the same sum, 
if he happens to be defeated^ with the most vexatious and un- 
reasonable litigant, the poor man with the rich, the party to 
a suit which all agree ought to have been tried with the party 
to a proceeding whick only pettifogging practitioners have 
any interest in. 

In reality this doctrine of making the parties who use the 
Courts pay the expense of maintsuning them is neither more 
nor less than the old vulgar and obsolete prejudice in favour 
of law taxes generally ; and it falls strictly within the reasons 
given to those who used to avow that prejudice, that 
the same arguments would justify ns making those who are 
exposed to riot pay for the police, to invasion, for the army. 
Nay, as the poor, especially in the County Courts, suffer 
most from the burden, it would justify us making those i\ho 
benefit by the infirmary contribute towards the expenses of 
not only the medical attention, but the support of the build'* 
ing and its other officers. 

3. The important subject of the Judges^ salaries was 
brought forward in the late discussions ; and though we en< 
tered at large into that question in a former Number, we must 
now state the very material progress which the sounder views 
of the subject made during those discussions. The plan pur- 
sued by the Treasury of awarding different augmentations of 
salary to different County Court Judges was by all the Law 
Lords strongly disapproved. Lord Brougham admitted that 
some countenance had been given to introducing this diversity, 
by his Bills, which had, in 1830, 1831, and 1833, nearly 
passed through Parliament for establishing these Courts ; but 
he declared distinctiy that the experience of their proceedings, 
and a more full consideration of the subject, had entirely set- 
tied his opinion, that there ought to be no difference whatever 
in their salaries. To pay Judges as it were by the piece or 
j.ob, is utterly inconsistent with the dignity, and indeed the 
nature, of the judicial office. But it is absurd in any view. 
The same qualities are required to dispose of thoee hundred 
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caoses as five hundred ; there may be more difficulty and 
importance in those of the smaller number, to say nothing^of 
the absolute necessity that the utmost independence of all 
judicial functionaries should be scrupulously maintained. In 
these views Lord Campbell and the Loid Chancellor most 
folly acquiesced. The former said, that if the Lords of the 
Treasury had power to raise or lower the salaries of the 
County Court Judges, '* such a practice was monstrous, and 
could not be endured for a single moment." The latter ad- 
mitted fully that '* it was not right that a Judge's salary 
should fluctuate at the discretion of the Treasury.'^ He 
cited the objection taken to the course pursued in Lord 
Denman's case, who had been suffered to give up part of the 
salary which belonged to him by law, and added that the 
present state of the County Court salaries was even more ob- 
jectionable: "for it is not right," said his Lordship, "I may 
say, it is not to be endured, that the Treasury shall have 
the power to say to one Judge, You shall have 1500/. a year, 
and to another. You shall have but 12002. ; " and then he gave 
the other reasons against the practice. Lord Lyndhurst, who 
had been absent on the first occasion, attended when the 
matter was again brought forward by Lord Brougham, and 
being appealed to, said he authorised his noble and learned 
friend to state his entire concurrence in aU that had been 
urged upon the subject. 

The importance of the County Courts was in all these dis- 
cussions fully recognised ; and Lord Brougham repeated his 
former complaint of the mistake committed being very much 
in consequence of the name used in the Act of 1846, and for 
which he was not answerable, they having been in his Bills 
termed Local Courts, and not, as in the subsequent Acts, 
Small Debt Courts. But the number of causes tried by them 
and by the Superior Courts affords the best proof of their 
importance, and of the gross error of those who treat them as 
Small Debt Courts. The average number of causes in the 
County Courts is 435,000 a year, in the Courts of West- 
minster 81,000; of these about one half, or 40,000, are for 
sums under fifty pounds: therefore the Superior Courts 
might just as well be called Small Debt Courts as the County 
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Conrts, for half the business in the former is of the same de« 
scription with the business of the latter. In refen-ing to these 
statistics, we cannot avoid noticing the effect of this most im- 
portant amendment of the Law« Before the establishment 
of the Local Tribunals, the number of causes tried in the Su- 
perior Courts was 120,000; it fell off one third after these 
were established; from 120,000 it came down to 40,000; 
and we must further observe that the same numbers prove 
the utter denial of justice in all the rest of the causes before 
that blessed event ; for it is manifest that of the 435,000 
tried in the County Courts, only about 40,000 would have 
been tried in the Superior Courts, — that is, would have been 
tried at all ; and consequently nearly in 400,000 cases there 
would have been no means whatever of obtaining justice. 
Think of four million of cases every ten years, in which 
justice was absolutely denied, right defeated, and wrong 
triumphant ! 



ART. IX. — LORD BROUGHAM'S RESOLUTIONS. 

Though it may be too much to expect that all the mea- 
sures sketched out in the Resolutions proposed by Lord 
Brougham will soon be carried, it may yet be reasonable to 
hope that some of the most important may at an early period 
be pressed upon the attention of Parliament; and it may 
perhaps be considered allowable in us (at the risk perhaps of 
repeating what has been better said by others), to insist on 
the urgent necessity of two or three out of the number, and 
to attempt to answer some out of the numerous objections 
that are certain to be raised against them. 

The first Kesolution need but to be enunciated to meet with 
assent. It is this : — 

*^ L That it is the duty of Government to provide effec- 
tually for the execution of the Criminal Law,, by the disco- 
very, the securing, and the prosecution of offenders." 

Now, surely, the most zealous defender of liberty, the 
most obstinate stickler for constitutional rights, the most 
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vehement opponent of the encroachments of Governmentt 
must allow the truth of this proposition* We can hardly 
conceive the existence of a Government that does not in some 
manner perform this all essential duty ; and in fact^ in all 
that most concerns the practical life of man, a Government is 
good or bad accordingly as this part of its work is well or 
ill performed by it. If offenders are not discovered^ secured^ 
and. punished, Ufe, property, and liberty are so insecure as to 
become valueless. The citizen is equally exposed to the arbi- 
trary acts of power, to the violence of the ruflSan, and the 
depredations of the dishonest; and the subjects of such a 
Government (were they believers in the theory of an original 
compact) might with apparent reason complain that they 
had surrendered their freedom without receiving its stipu- 
lated equivalent, protection. In the rudest times the of- 
fender and the person injured were supposed to be the only 
parlies concerned in a criminal question ; and provided that 
the latter either got reparation or was content to go without 
it, the Government, such as it was, did not consider itself 
called upon to interfere. By degrees it began to be per- 
ceived that besides these two parties there was a third, whose 
interest in the matter was as great as that of either of the 
others, namely, the public, and what was formerly looked 
upon as a wise and prudent arrangement, became stigmatised 
as a compounding of felony. 

Now, if the public does not, besides caring for the punish- 
ment of convicted offenders, provide for their discovery and 
prosecution, it may very fairly be chained with aiding and 
abetting in the compounding of the numerous felonies which 
are almost sure under such circumstances to escape detection, 
or at any rate to keep out of the way of conviction. In 
later times the injustice of throwing upon individuals the 
expenses incurred by them when doing their duty to the 
public by prosecutbg offenders, was acknowledged ; and in 
England by a series of statutes commencing in the reign of 
George II., " the prosecutor, who is bound by recognizance 
to prosecute against the prisoner," and the witnesses, are to 
be repaid the costs incurred by them. These provisions 
alone are sufficient to show that the principle laid down in 

VOL. XXII. A A 



346, Lord BroughanCs Besolvtians^ 

Lord Brougham's first resolution is generally admitted, and 
it but remains to see whether the duty so admitted be per- 
formed, and if it be not, to suggest some means of getting 
it performed. 

'^ IL That the local police establishments ought to be under 
the direct superintendence and control of the Government, 
as far as possible in concert with the local authorities ; and 
that the same rules should, as nearly as local circumstances 
will permit, be every where applied. 

L " III. That the appointment of a regular constabulary force 
should be obligatory upon the local authorities. 

" IV. That in addition to such regular force, a reserve force 
ought to be maintained with moderate pay, to be called out for 
a short time yearly, in order to be inspected and trained, to be 
bound to serve when required by the magistrate." 

The three foregoing resolutions having for their object 
merely to improve and render more efficient an instrument 
that we are already in possession of (and which is avowedly 
imperfect), and being manifestly likely to effect that object, 
can hardly be opposed except on the ground either of their 
tending to tyranny, or being productive of expense* The 
blow which they deal at local jurisdictions will indispose 
antiquaries to their reception, and it is to be expected that a 
cry will be raised against them as tending to centralisation, 
and consequently to tyranny. The objection with respect to 
their centralising tendency we shall have to notice when we 
come to some of the other resolutions; the objection of 
expense we may deal with very shortly. No sum can be too 
great to spend on a police, unless you can get the work of a 
.police properly done for a less sum. No one can say that the 
work is properly done now, and nobody has suggested a 
cheaper way of getting it done. Can anybody say that the 
means suggested in the foregoing resolutions are not calcu- 
lated to attain their end ? 

It is better and cheaper to maintain policemen than rogues. 
If you have an efficient police, you maintain the first; if you 
have no police, you maintain the last ; if you have an ineffi- 
cient police, you maintain both. You have rogues in gaol, that 
your police, having perhaps made them rogues through its in- 
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cffidencj, has succeeded in catching. You have roguea out 
of gaol, that your inefficient police is unable to catch, and in 
all probability your police itself will in some measure partake 
of the character of the rogues that it cannot master. The 
cost of a police force you can calculate, you know how many 
men you have, and how much each man costs; but the cost 
of a criminal population is incalculable. You know not how 
many you have,, and you know not how much each actually 
subtracts from the national wealth, still less can you tell how 
much each man, by example, and other indirect means, 
causes to be so subtracted. 

The 6th Besolution is as follows : — " That a sufficient num- 
ber of stipendiary magistrates shoiild be appointed in the 
other towns of considerable size, with the powers and duties 
of those appointed for London and Middlesex, so far as their 
powers and duties relate to the examination and commitment 
of persons charged with offences, and to the criminal juris- 
diction vested in them." This provision will also be accused 
of causing expense, and leading to tyranny, but surely with- 
out reason. If a stipendiary magistrate does his work better 
than an unptdd one, he is the cheaper of the two ; and it by 
BO means follows that a man who does his work without a 
salary must be a less fit instrument of tyranny than a regu- 
larly paid official. 

The 6th Kesolution is, " That the prosecution of offenders 
should be entrusted to an officer appointed by Government 
with such number of subordinate officers as may be required 
for conducting prosecutions in the counties and larger towns ; 
but that until such a measure can be adopted, it is expedient 
to appoint barristers, who shall advise upon and conduct the 
prosecutions in Central Criminal Court, and Courts of Quarter 
Sessions of Middlesex and Surrey." To this proposition many 
objections have been made: it has been said, the present 
system works well No Public Prosecutor is needed, why 
appoint one? The expense has been objected to. The 
patronage, wjuch might fall into the hands of Government, 
has been found fault with. The decline of the Bar, which 
^ been represented as a necessary consequence, has been 
mourned over ; and the impracticability of the whole scheme 
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lias been pointed out. We will take these objections (and 
most, if not all that have been made fall under one or other 
of these heads) in their order ; and in the first place we >vill 
examine into the truth of the allegation, that the present 
system works well. That it does not actually so work, we 
have had proved to us over and over again in the speeches 
and writings of those who advocate the measure in question, 
and hardly less satisfactorily demonstrated in the speeches 
and writings of its opponents ; but we need not be satisfied 
with that proof; let us look into the matter for ourselves, 
and we may soon convince ourselves that it is next to im- 
possible (for injustice can never prosper) that it should work 
well. 

We may assume it as admitted that the good effect of penal 
laws depends very much upon the certainty with which the 
punishment follows the offence. Now, under our present 
system, what certainty can we say there is that an offence will 
be punished at all ? The injured party may not, and very pro- 
bably will not, take the trouble to prosecute, and then the 
criminal escapes altogether; he may conduct the prosecution 
clumsily (perhaps purposely so), and who is to find fault with 
him ? he may be too lazy, too careless, too timid, too good- 
natured, too ignorant, too dishonest to take the necessary 
steps in the matter ; the prosecution falls through, and the 
offender gets off scotfree. For this there is now practically 
no remedy. True you may indict a man for compounding a 
felony, how many convictions of such a offence can the most 
experienced practitioner remember ? and how many cases can 
the veriest tyro in our courts of justice call to mind, where a 
prosecution has failed evidently from the negligence (corrupt 
or otherwise) of the prosecutor ? The Attorney-General and 
the Coroner (that mystic official) may be pointed out as the 
proper persons to correct an abuse of this sort ; theoretically 
they may be so, though even that is doubtful, but practicafly 
they certainly are not. The Attorney-General has quite 
enough to do in attending to revenue and other Government 
prosecutions, strictly so called ; and the Coroner takes from 
juries of his own verdicts or inquisitions, which, when not dis- 
regarded, arc generally speaking, quashed. What certainty 
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can we say there is that crime will be punished, when we can 
not even ensure any efforts being made for its detection ? 
We are not now speaking of great crimes such as murder, or 
of crimes affecting a large amount of property; Government 
does, as a rule, deign to notice the former, and individual^ 
are very sure to care for the avenging of the latter. 

It may be said, that a prosecutor's expenses will be repaid 
to him, and that therefore the injured person has no excuse 
for not doing his duty to the public and exerting himself to 
procure the conviction of the offender ; but even supposing 
(what in many cases is very far from being true) that the 
prosecutor always does get his expenses repaid to him, he 
still has cast upon him a very disagreeable duty, of , which 
often the fulfilment and non-fulfilment are equally annoying 
to him in their effects ; and not only is this duty disagreeable, 
but there are often great difficulties in the way of perform- 
ing it. It is hard to get at the requisite witnesses, and next 
to impossible to calculate with any certainty upon their testi- 
mony when they are got at ; the offender is powerful or 
popular, the injured party disliked or envied, and obstacles 
are thrown in his way, which a public officer would find it 
easy to surmount. 

Now is it fair to impose such a tax as this upon an indi- 
vidual? I have been robbed, beaten, or otherwise injured ; is 
it just that in addition to the sufferings thus already inflicted 
on me I should be burdened with the responsibility, the 
trouble, and the odium of getting the perpetrators of this 
wrong punished? I may be told that it is my business to get 
them punished, and that I ought to do it ; but it concerns 
society as much as it does me, or more so : I have suffered an 
inconvenience, which very probably I may not suffer again ; 
to chastise the offenders will neither cure my wounds nor re- 
store me my property ; and, except for the sake of revenge, 
I have no inducement to stir further in the matter : society, 
on the contrary, (that is all my fellow citizens), has a direct 
interest in bringing to justice those who have injured me ; 
I may not be attacked again, but, if no example is made, 
somebody in all probability will, and it is clearly unfair to 
make me take the trouble of a task which is for the benefit 
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of all. If a Public Prosecutor is appointed, the trouble falls 
upon bim^ (and he is paid for taking it) ; he not only is more 
certain to undertake the business, but he is certain to do it 
better than a private individual, who is either too careless 
or, if his feelings be revengeful, too eager about the result. 
Do what you will, the party originally injured must suffer 
some additional inconvenience: he must, at any rate, attend to 
pve his evidence at the trial ; but under the present system 
you throw all the burden upon him, and you cannot hope to 
effect your object ; many offences must in consequence re- 
main undetected, and more go unpunished ; the public does 
not act justly by individuals, and cannot fairly expect them 
to do what it requires of them ; to prosecute the robber is in 
many cases too heavy a tax for the robbed to pay. It has 
been objected that this measure will cause too great an ex- 
pense. Upon this our first remark will be, that hardly any 
expense can be too great if by means of it a tolerably perfect 
administration of justice is secured ; if, therefore, the scheme 
be a good one its expensiveness is a futile, if not, it is a super- 
fluous objection : but besides this, we may argue that the ad- 
ditional expense rendered necessary by this scheme need riot 
be so very great. There would certainly be some fixed sala- 
ries to pay, which there are not now, and we may perhaps 
grant that these would exceed in amount the fees at present 
allowed to prosecuting counsel and attomies ; but the other 
charges of a prosecution would be smaller. It would be the 
duty of the Public Prosecutor, and from his position he would 
be able to perform that duty, to send up a case to trial with 
no more witnesses than were absolutely necessary, and every 
one who attends our courts of justice will see what a fertile 
source of useless charges will be thus at once dried up. Now 
you may often see shoals of witnesses come up to prove perfectly 
unimportant particulars (and perhaps the necessary evidence 
is absent after all.) It s true that the Clerk of Assize or other 
oflicer my refuse their expenses; but that is hardly fair either 
on the witnesses, who have come innocently, or on the pro- 
secutor, who may have summoned them ignorantly but 
honestly. A Public Prosecutor would, of course, know what 
he wanted to prove, and who were to prove it, and immate- 
rial witnesses would be allowed to stay at home instead of 
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coming to the assize town to put the country to expense, and 
themselves to inconvenience. 

Besides the saving made by reducing the number of wit 
nesses, fewer cases of course would — at least we hope bo — 
break down r those, in which satisfactory proof was not likely 
to be forthcoming, would not be brought on, and so a great 
economy would be effected. In addition to all this, if the 
scheme be good for anything, it would in time bo followed 
by a diminution in crime ; and who would pretend to calcu-* 
late the saving that that would cause merely in a pecuniary 
point of view ? It has been said that this plan would throw 
too much patronage into the hands of Grovernment. Now 
it is by no means necessary that the patronage created by 
this scheme be thrown into the hands of Government; 
nothing would be easier than to divide it among several 
people, as for instance, the Sheriffs of Counties, the Judges of 
Assize, the Clerks of Arraigns, &c. ; in which case the 
BupporteT and the opposer of the Government for the time 
being would be equally likely to get a share of the oflSces to 
be given away. Besides, it does not follow, that because 
patronage is in the hands of Government it is therefore sure 
to be wrongly distributed. 

The decline of the Bar has been represented as a necessary 
consequence of this measure. In the first place, the Bar of 
England is a means to an end, and not the end itself. We 
^ould wish to speak of the Bar of England with all the re- 
spect that its most enthusiastic admirers and most zealous 
supporters could desire ; but we must bear in mind that the 
Bar is instituted and supported for the sake of getting justice 
done, and not for its own sake, and we must not permit its 
fancied interests to be appealed to in order that any improve- 
ment in the administration of justice may be resisted. If, 
owing to the appointment of a Public Prosecutor young. 
barristers get fewer criminal briefs, we shall lament the cir- 
cumstance, but we should no more think of (on that account) 
deprecating such an appointment, than we should think of 
putting down railways out of pity to the numerous stage 
coachmen, guards, borsekeepers, &c, who have been their 
"victims. 
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In the second place> it maj well be^ that the real interests 
of the Bar may be promoted by this appointment* It will at 
any rate tend to get rid of favour briefs, of which there are 
now too many. In numerous cases at present the prosecutor 
does not care much about getting a conviction, and thinks 
that the guinea or two allowed by the county may as well go 
to a friend of his as anybody else. The loss of business of 
this sort will be rather a benefit to the profession than other- 
wise ; and to make up for the apparent harm inflicted in this 
way, there will in consequence of this scheme, and of the 
one proposed in the 12th Kesolution, most . probably be a 
very great increase in the number of defences, and the pri- 
soner being always in earnest in his wish to escape, his 
attorney will have to be in earnest too, and briefs given by 
them will be dfstributed legitimately and not by favour. 

With regard to the impracticability of the scheme, all we 
can say Is, that at any rate it is worth trying; if it is imprac- 
ticable it will do no harm ; but we should be slow to believe 
in the impracticability of a plan that we see working well in 
other countries. That the scheme is of a centralising nature 
we are not (in so far as we understand the charge) prepared 
to deny ; but there are some duties too important to be left 
to local jurisdiction ; and surely if the Central Government is 
to do anything at all, it must take to itself the superintend- 
ence of criminal justice* 

The 12th resolution : *' That the cost of every person tried 
and acquitted or discharged for want of prosecution should be 
paid out of the county rates on certificate of the court before 
whom he was tried or brought to trial, or of the magistrate 
by whom he was discharged; and that the committing magis- 
trate should have power to certify what witnesses, at the 
public expense, may be brought to the place of trial on the 
prisoner's behalf." 

We have all heard, and at some time or other believed, and 
most of us have at various places boldly asserted, that in 
England in the eye of the law all men are equal, and that 
a poor man is not more likely to lose his cause in a court of 
justice than a rich one. In a civil case this no doubt is even 
in practice to some extent true, but in criminal matters he 
must indeed be a bold partisan, who will maintain that a 
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poor man accused of a crime of which he is innocent, has as 
good a chance of acquittal as a rich man in a similar situation. 
We do not mean to say, that either the judge or jury is at all 
influenced by the rank or the riches of those that they have 
to try ; there is no pretence for saying that on the same evi- 
dence they would acquit one and convict another ; but there 
is very good ground for asserting, that in the present state of 
the law a wealthy roan will find it easy to bring together all 
the exculpatory evidence that the nature of the charge admits 
of, while the poor man will be utterly unable to do anything 
of the sort. 

We do not now refer to the possibility of bribing evidence ; 
ihat perhaps, while human nature remains human nature, 
cannot be entire prevented ; neither do we just at present 
complain of the adjrantage that his wealth gives such a person 
in enabling him to hire the best legal advice, and to get his 
case, both as to law and fact, presented in the most favour- 
able form to judge and jury ; that is an advantage which, in the 
present state of the legal profession, riches will always have, 
though possibly even in this matter legislation might do 
something for the poor man ; but we point to a grievance, 
which must in the course of time have worked an immense 
deal of injustice, and which this resolution aims at removing. 
That a man, who has been unjustly accused of a crime, 
should have not only to suffer the pain and inconvenience of 
such an acQusation, but also to expend large sums of money 
in proving his innocence, is bad enough ; but how monstrous 
is it, that a man should be unjustly convicted because he is 
too poor to defray the costs necessary to his defence I Yet, 
under the present system, how likely is this to be the case ! 

" There are seventy or eighty persons to be tried for various 
offences at the assizes, who have lain in prison for some months, and 
fifty of whom are perhaps of the lowest order of the people, without 
friends in any better condition than themselves, and without one 
single penny to employ in their defence. How are they to obtain 
witnesses? No attorney can be employed, no subpoena can be 
taken out. It is not that a great proportion of those accused are 
not guilty, but that some are not, and are utterly without the 
means of establishing their innocence.^ 

* Sydney Smith on the Prisoners' Counsel BiU. 
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If the accused is unable to bring up his witnesses, not only 
is he injured, but harm is done to the general administration 
of justice, and that in two ways; 1st, an idea gets abroad 
that ccmvictions are not always justice ; 2nd, juries may feel 
disposed to acquit a guilty man on the presumption that 
witnesses, prevented by poverty from appearing, might have 
proved his innocence. 

In such a matter as this the question of economy can 
hardly be entertained ; but even on that ground we may re- 
commend the measure ; for the additional expense caused by 
bringing the prisoner's witnesses to the Assize town will be 
much less than that entailed upon the country by his 
conviction and consequent imprisonment. • 

The 18th Resolution :" That Justices of the Peace, in 
all cases in which they now have power* to take bail, and 
Coroners in cases of manslaughter, should have the power of 
allowing any person accused to go at large upon entering 
into his own recognizance to appear and take his trial, and 
that in cases of manslaughter. Coroners should also have the 
power to liberate upon bail.** 

The hardship of keeping untried offenders in prison must 
strike every body : the only excuse that can be given for it 
is, that it is necessary to insure their appearing to take their 
trial. In a vast number of cases, the committing magistrate 
can tell whether this necessity exists, and it is right to give 
him the power of not inflicting such gross injustice. An ac- 
cused man may be unable to find bail, and yet it may be per- 
fectly certain that there is no chance of his absconding, and 
surely it cannot be right to compel a magistrate to imprison, 
and so probably to ruin a man so circumstanced. 

Most of the remaining resolutions aim at the better 
carrying out of prison discipline, and at other objects, which, 
important as they are, do not come within the scope of the 
present article, and the review of them must consequently be 
deferred. 
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ART. X.— LIMITED LIABILITY IN PARTNERSHIPS. 

Ths Boundnesa of the principle of limited liability in partner- 
ships^ after discussion in this country for upwards of twenty 
years, has at length been admitted by a large majority both 
in and out of Parliament. Opinions, however^ are divided 
as to the mode in which it ought to be carried out into 
practice. One party allege that any person advancing money 
to a trader or firm upon the terms of receiving a share of the 
profits, ought to be able to limit his liability to the extent of 
the sum contributed, by a mere contract with the person to 
whom he makes the advance, and without notice to those 
with whom the trader or firm deals. The other and, it is 
believed, by far the more numerous party, contend, that the 
principle of limited liability can only be defended upon this 
ground, that the person who wishes to take advantage of it 
should in some way give notice to the persons with whom 
the trader or firm deals, that he will only be liable to a. certain 
amount. 

The first view is very ably advocated by Mr. Field, in a 
paper read before the Law Amendment Society ^ and certain 
resolutions founded upon it were carried by a slight majority 
of the Society, in preference to those founded upon the Keport 
of » Committee of the Society, in which the pripciple of 
notice founded upon registration as adopted. Mr. Com- 
missioner Fane has also, in a well-written pamphlet, taken the 
same side.^ As these two difierent plans are now the sub- 
ject of much discussion in and out of Parliament, it may be 
useful to examine the principle upon which they proceed, 
and the arguments adduced on either side in support of 
them. 

Mr. Field and Mr. Fane, and indeed all who think that 
notice is imnecessary to the parties dealing with partnerships 
with limited liability, proceed upon the ground, that the 
question is one of debtor and creditor , and not one of partner- 

^ See L. R. rol. zxii. p. 178. 

2 Liinited Liability, ita necessity m a means of promoting enterprise, by 
C. Fane, Esq. 
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ship. " The law,'* says Mr. Field, " about to be altered 
entirely belongs to that branch of jurisprudence which deals 
with the relation of debtor and creditor, and has no operation 
at all except in the case of the failure of the debtor, and then 
only with reference to the liquidation of his affairs* From 
the beginning of the public debates upon it, this matter has 
been greatly confused by being spoken of as a branch of 
partnership." 

Whatever confusion, however, there may exist upon the 
subject, it appears to us not to be confined to the public 
debates. According to the ordinary definition of the term, 
a person who receives a share of the profits in consideration 
of a sum advanced^ is u partner and not a mere creditor. He 
derives a benefit from the contracts of the partnership, and 
therefore ought, according to the ordinary principles of law, 
to bear his share of the losses. These principles have equal 
force, both in favour of the persons associated with him and 
the persons with whom they deal. It is equally clear, upon 
general and well known principles of law, that any party 
can renounce a rule of law which is beneficial to him. 
Hence it has long been decided that as between themselves, 
partners may limit their liability. It is equally clear that as 
between the partners and the persons with whom they deal, 
they may contract not to be liable above a certain amount, 
as is the case in Insurance Offices, though in order to limit 
liability there must be a clear contract to that effect. 

A creditor, however, who advances a loan of money at 
a fixed rate of interest, is altogether different from a partner ; 
the returns for his money are altogether independent of any 
contracts with third parties ; and as he depends alone upon 
either the general credit of the borrower, or any security he 
may have had from him, such third parties have, consequently, 
no claim upon him ; he derives no benefit from the contracts of 
the borrower save indirectly, as the" success of the borrower 
may improve his general credit, and consequently third 
parties have no right to saddle the lender with the losses. The 
fallacy of Mr. Field and those who support his views is this 
— first, in assuming that the question is one of mere debtor 
and creditor, and then in applying to it the rules which at 
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present regalate that relation, without due consideration as 
to whether they are intrinsically sound, or whether they are 
applicable to a relation which, as we have shown, is essen- 
tially different from that of debtor and creditor. 

IVlr. Field then goes on to state that, as the law now 
stands (since the abolition of the usury laws), a creditor 
may advance money to a concern at an exorbitant rate of 
interest, by which, ** under the existing law, he can get a part 
of the capital pdd back to himself, in the shape of a dividend 
on itself,'* and in a bankruptcy " still come in for a further 
share of the assets in the shape of a dividend, in antagonism 
to the ordinary creditor, and in diminution of his honest 
claims. ** And all this takes place afker the bankrupt has, 
by means of the loan at an exorbitant interest, obtained a 
felse credit, ** in the teeth," as Mr. Field observes, of that, 
excellent principle of our Bankruptcy Lawsy known by the 
name of **The Doctrine of Reputed Ownership," which 
says, that whatever is in the apparent ownership of a bank- 
rupt, with the consent of the true owner, shall be deemed 
to belong to the bankrupt. Mr. Field then argues that 
because by the present Law of Debtor and Creditor, all this 
may be done, and a person advancing a sum of money at an 
exorbitant rate of interest, may enable another to obtain a 
false credit greatly to the injury of an honest creditor, the 
Legislature ought to allow a person to confer a false credit 
upon another, in a different mode, because it is or may be 
less injurious to the other creditors. 

We contend that every new law should stand upon its own 
merits, and it is no valid argument in its favour to allege 
that it would produce a state of things less injurious to cer- 
tjdn parties than some law at present in existence, and which 
ought, perhaps, to be either repealed or varied. 

We think, therefore, that whenever a person wishes to 
limit his liabilities, either as a partner or as a creditor 
advancing money at a rate of interest varying with the profits 
of a concern, (who is merely a partner described by means of 
a circumlocution,) notice should be given to persons dealing 
with the firm, that the liability of the whole or some of its 
members is limited. At the same time, every facility should 
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be given to the formation of such partnerships ; and whether 
they be of a private character^ as ordinary partnerships^ or 
of a public character, as Joint Stock Companies^ such a 
machinery should be put into operation as would enable them 
to fix those with whom they deal with notice of the nature 
of their operations^ so as not to put upon them the task, in 
most cases almost impossible, save in such undertakings as 
Insurance Companies, of limiting their liability upon every 
separate contract. 

We think, moreover, that all undue interference on the 
part of the State should be avoided, and no obstacle should 
be thrown in the way of any, or exception made against any, 
association, provided it were established] for lawful purposes, 
because it might seem to any government department to be 
hazardous or not likely to be successful ; for in such matters, 
the parties interested in its success ought to be left to judge 
for themselves, and in general will be found best qualified to 
do so. 

Again, all regulations not absolutely necessary for the 
simple purpose of giving notice to third parties that the part- 
nership is established on the principle of limited liability, all 
interference with the internal affiiirs of the concern, should be 
avoided, for not only are such regulations and interferences 
useless, but often mischievous, and indeed, as in the case of 
the Irish Anonymous Partnership Act (21 & 22 Geo. 3. c 
46.), where partners are hampered in various ways by the 
intermeddling and officious solicitude of State interference, 
the endeavours of Parliament to confer a benefit have proved 
futile, and their legislation a dead letter. 

Two Bills have at length been brought before Parliament 
by the Government ; the first, having regard to private part- 
nerships, entitled " The Partnership Amendment Act, 
1855"; the other, having regard to joint-stock companies, 
entitled *^The Limited Liability Act, 1856." These, as 
amended in committee, it is proposed now to examine, to see 
how far they agree with, or depart from, the rules which we 
consider ought to guide us in legislating upon such a subject. 

The Partnership Amendment Act provides, that no person 
lending money to any other person, partnership, or company 
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(except to a banker or banking partnenhip or oompany^) 
shall be deemed a partner^ by reason of his receivingi or bdng 
entitled to receiye> a portion of the proJU$ made by such 
person, partnership^ or company, or a sum of money, varying 
according to the amount of such profits, either in lieu of, or 
in addition to, any interest for or on account of such loan, or 
by reason of any agreement to bear any portion of the loss 
which msLj be sustained by the trade or business carried on 
by such person, partnership, or company. — Sect 2. . 

The following particulars must be registered at the Office 
for the Registration of Joint Stock Companies in London^ 
when the borrower is resident in England, and at the Office 
for the Registration of Joint Stock Companies in Dublin 
when the borrower is resident in Ireland. 

The name, place of business, and description of the lender* 

The same as to the borrower. 

The amount of the loan. 

The proportion of profits, interest, or sum, varying aocord- 
ingto the amount of profits payable in respect of such loan. 
And if such loan be. not registered within ten day$ of the 
making thereof, if the lender be living at the expiration of 
such ten days, such loan is not to be recoverable ; and if any 
material omission or mis-statement is made in any of the 
above particulars, no interest or profits in respect of such 
loan shall be recoverable by the lender. — Sect. 3. 

Whenever any variation is more in the amount of any regis- 
tered loan, or in the amount of the profits, interest, or sum pay- 
able in respect thereof, or whenever such loan is renewed, 
such variation or renewal is to be deemed to constitute a new 
loan, and is to require registration accordingly. — Sect 4. 

Then come rules as to the registration of loans. 

Books are to be provided (1). 

Before registration of loan, the instrument by which it is 
secured must be produced and stamped (2). 

Entry may, on i^^plication, be made of repayment of a loan, 
or any part thereof (3). 

If required by Board of Trade, repayments of loans are to 
be advertised, if roistered in England, in the London 
Gazette; if in Ireland, in the Dublin Gazette (A). 
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ProviBions are then made for the fees of registration (5). 

In the event of insolvency, bankruptcy, or a winding-up 
of the borrower, a lender of a registered loan is not to be 
entitled to receive any portion of his principal, or of the 
profits, interest, or sum payable in respect of such loan, until 
the claims of the other creditors of the borrower have been 
satisfied ; and, in addition thereto, he is to be liable to make 
gopd to the other creditors of the borrower any deficiency of 
assets to the extent of all sums of money or other benefit 
received by him during the three months immediately prece- 
ding any such event, on account of the principal of such loan, 
or on account of the profits, interest, or sum payable in re- 
spect of the same ; but the principal of such loan which shall 
have been repaid shall be deemed to have been repaid within 
such three months, unless the date of repayment shall appear 
by the regbter to have been prior to the period of such three 
months.— Sect. 6. 

No person employed by any person, partnership, or com- 
pany, as agent, factor, servant, or in other like capacity, is to 
be deemed to be a partner by reason of his receiving in lieu 
of or in addition to wages for his service a portion of the 
profits made by such person or partnership or a sum varying 
according to the amount of such profit. — Sect. 7. 

The Act is not to apply to Scotland. — Sect. 8. 

The Limited Liability Bill provides that any Joint 
Stock Company to be formed under 8 Vict. c. 110., (other 
than an Assurance Company,) having a capital stock of 
the nominal amount of not less than 20,000/. divided 
into shares of a nominal value not less than 251. each, may 
obtain a certificate of complete registration with limited 
liability upon complying with the conditions following, in 
addition to doing all other matters and things now required 
in order to obtain a certificate of complete registration; 
that is to say, 

(1.) The promoters are to state on their returns to the 
office for provisional registration that such company 
is proposed to be formed with limited liability : 

(2.) The word « limited " is to be the last word of the 
name of the company ; 
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(3.) The deed of settlement is to oontain a statement to 
the effect that the company is formed with limited 
liability: 
(4.) The deed of settlement is to be executed bj share- 
holders holding shares to the amount in the aggregate 
of at least three-fourths of the nominal capital of the 
company, and there must have been paid up by each 
of such shareholders, on account of his shares, not 
'less than 20L per centum : 
(5.) The payment of the above per>centage is to be ac- 
knowledged in or endorsed on the deed of settlement, 
and the fact 'of the same having been hon&fide so paid 
is to be verified by a declaration of the promoters, or 
any two of them, made in pursuance of 6 Will 4. 
c 62. 
And upon such conditions being complied with, and such 
other matters and things done, the registrar of joint stock 
companies is to grant a certificate of complete registration 
with limited liability to such company. — Sect. 1. 

Any Joint Stock Company (except as aforesaid), com- 
pletely registered under 8 Vict. c. 110., having a capital 
Stock of the nominal amount of not less than 20,000/., may 
obtain a certificate of complete registration with limited 
liability, in manner and subject to the conditions following; 
that is to say, 
The directors may, with the consent of at least three 
fourths in number and value of its shareholders, at any 
general meeting for that purpose, make such alteration 
in the name, nominal value of shares, and deed of 
settlement of the company as may be necessary for 
enabling it to comply with the conditions herein-before 
mentioned with respect to joint stock companies seek- 
ing to obtain certificates of complete registration with 
limited liability ; and upon compliance therewith, the 
registrar is to grant such company, by its new i^ame, 
a certificate of complete registration with limited 
liability.— Sect 2. 
Any joint stock company, except as aforesaid, consti- 
tuted under any Act of Parliament, and having a capital of 
VOL. XXI r. B B 
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the nominal amount of not low than 20,00021, whereof it 
shall be proved to the satiafaotion of th^ Board of Trade that 
not less than three-fourths have been paid up, may obtain a 
certificate of completie registration with limited liability, 
in manner and subject to the condition following ; that is lo 
say, 

. The directors of such company may, with the consent of 
three-fourths in number and value of its shareholders, 
at any general meeting for that purpose, wske such 
alteration in the name as may be necessary for enabling 
it to comply with the condition in that behalf herein- 
before mentioned with respect to joint stock com- 
panies seeking to obtain certificates of complete regis- 
tration with limited liability; aod upon compliance 
therewith the registrar is to grant to such company 
* by its new name, a certificate of complete registration 
with limited liability. — Sect. 3. 
Hvery company that has obtained such certificate is to 
paint or afiix its name on the outside of its office or place of 
business, and have its name engraven in legible characters on 
its seal, and mentioned in legible characters in all noticesi 
advertisements, and other official publications of such com- 
pany, and in all bills of parcels, invoices, receipts, and other 
writings used in the transaotion of the business of the com- 
pany (sect. 4.), under penalties for non-observance of such 
regulations.— Sect. 6. 

Every increase in the nominal capital is to be registered, 
imder a penalty. — Sect. 6. 

The members of a joint stock company whioh has so 
obtained a certificate are not to be liable, under any judg- 
ment, decree, or order obtained against such company, or 
for any debt or engagement of such company, further or 
otherwise than is hereinafter provided. — Sect. 7. 

If there cannot be found sufficient property of the 
company whereon to levy or enforce execution, sequestra- 
tion, or other process, then it may be issued against any of 
the shareholders to the extent of the portions of their shares 
respectively in the capital of the company not then paid up: 
upon an order of the Court in which the proceeding shall he 
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iQstitutedj upoa motioa iu open Court, qfier sufficient notice 
in writing to the persons sought to be charged; and for the 
purpose of ascertaining the names of the shareholders, and 
the amount of capital remaining to be paid upon their 
respective shares, any person entitled to any such execution 
may at all reasonable times inspect the register of share- 
holders without fee,— Sect 8. 

The rights of creditors of existing companies is preserved 
(sect 9.) ; and a change in the name of a company under the 
Act is not to affect previously accrued rights of the company 
or other parties.— Sect. 9, 

Companies with certificates of limited liability to be dis- 
solved and wound up when three-fourths of the capital are 
lost (sect. 11.); and penalties are provided for noncompli*- 
ance with the last preceding provision. — Sects. 12 & 13. 

The Act is to be taken as part of 7 & 8 Vict c. 110, 
(Sect 14.), and is not to apply to Scotland. — Sect 15. 

First, with reference to Uie " Partnership Amendment 
Act," it appears to us that the framers of this measure bave^ 
acted with great inconsistency, perhaps from a futile endea^ 
vour to please all parties. If the advance of a sum of 
money to a firm, upon the terms of receiving a share of the 
profits, be a mere loan, it ^e^ms difficult to come to any other 
eoQclusion than that if a person is enabled to lend money at 
a rate of interest (since the repeal of the usury laws) entirely 
unlimited, without registration, he should also be allowed to do 
80, if he advanced money at a rate of interest varying with the 
profits of the concern, a fortiori if he were postponed to other 
creditors in the event of a failure of the concern. Those, 
therefore, such as Mr. Field and Mr. Commissioner Fane, 
who look at the question as one merely of debtor and creditor, 
very consistently contend, that not only all those provisions 
of the Act which relate to registration should be omitted, 
but that no notice of the advance is requisite. 

As we have before observed, the fallacy of Mr, Fane and 
Mr. Field consists in treating the question as merely one of 
debtor and creditor ; for disguise it as you may, call the ad- 
vance of capital a loan, call the share of the profits a rate, of 
lute^^ varying with the profits, it is, after all, but a partner- 
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ship in disguise^ to which, in the absence of a special contract, 
all the ordinary incidents of partnership, and, amongst others, 
that of unlimited liability for debts, should attach. 

The question then arises, how are you to enable third par- 
ties dealing with a partnership to know that the liability of 
some or all of its members is limited, so as, by implication, to 
raise a contract between them, that the liability of some of 
the partners shall not exceed a certain amount? 

It appears to us, on the whole, that the system of registra- 
tion proposed by the Bill is open to many objections ; and, in 
all probability, from its too great complexity and unnecessary 
interference with liberty of action, so necessary in trade, 
would, like the Irish Anonymous Partnership Act, become 
almost a dead letter. 

Notice might, we think, be given to every one dealing with 
a firm taking advantage of the new law by a much simpler 
method^ viz., by having affixed to the place of business of the 
name of the acting partner, with an addition of the words, 
'* and Co., with limited liability,'* and a simple registration of 
the fact that the partnership is so established, and a publica- 
tion thereof in the Gazette and local newspapers. These 
words should also be added in all documents where the name 
of the firm is used. Parties dealing with such a firm would 
then know that the liability of the dormant partners was 
limited ; they would, without the interference of Govern- 
ment, be sufficiently careful to ascertain the affairs of those 
with whom they were dealing, and would limit their credit 
accordingly. Indeed, they would probably come to sounder 
conclusions than under the proposed system of registration, 
since the sums registered as forming part of the capital of the 
partnership might tend to deceive them, inasmuch as they 
might act as though the capital registered were in existence, 
when in reality it might have vanished in some unfortunate 
speculation. 

Mr. Commissioner Fane, with whom we do not agree In 
all points upon this subject, has some very forcible and apt 
remarks in the pamphlet to which we have here alluded. '* It 
has been argued," he observes, "that if limited liability 
were allowed, the ostensible persons would add ^ Co/ to their 
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firm^ all^e that some known man of wealth was in the busi- 
ness though not proclaimed, and thus gain false credit To 
this the answer is, that if a person about to trust a firm relies 
on the credit of a person not publicly avowing himself as a 
member, without inquiring in the proper quarter, it is his 
own fault if he loses. Nothing, of course, is so easy, as to 
inquire in the proper quarter* If the ostensible trader 
falsely said that Mr. A. B., the known millionnaire, was a 
partner, a penny post letter of inquiry to A. B. would either 
bring no answer, which would be understood to mean ^ no,' 
or the short answer ^ I am not.' Surely if a person about 
to part with his property on credit will not lay out a penny 
in postage to ascertain whom he is trusting, he may justly be 
left to lie down under his own folly/' 

It appears to us, therefore, that clauses 3, 4, and 5, in the 
Bill, which relate to registration, should be struck out, and 
the provisions which we have suggested substituted for them. 
The 6th clause also would require slight modificatioga. 

With regard to " The Limited Liability Act," its object is 
to give the Joint Stock Companies (with certain exertions) 
who choose to avail themselves of its provisions, a machinery 
by means of which they can give notice to all those with 
whom they deal that they do so upon the footing of limited 
liability* 

There are, however, many defects in this Bill. One (and 
by no means a light one) is, that it only comprises within its 
operation companies with a capital of 20,000/. and shares of 
25/. Now as one of the gref^ ol^ects of those who have 
been for so many years urging upon the Legislature the good 
which would be derived from the extension of the principle 
of limited liability has been to benefit the labouring classes 
and persons with small capitals, who might, by co-operation 
and union of their means, compete with individual capi- 
talists, by fixing the amount of the capital and shares at 
80 high a rate, the very class of persons whom it has princi- 
pally been the object to assist, will be excluded from the 
benefits of the Act, and a quasi monopoly conferred upoa 
the wealthier classes. It would have been better not to 
limit at all the amount of capital or shares, but if it should 
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be thought expedient ot necedsary to do eo, a lower rate — 
say one half of that fixed upon — would be sufficient. 

This is well put by Mr. Cardwell in the House of Com* 
toons when the Bills were introduced by Mr. Bouverie : — 

'* In theory," he observed, *^ there was this manifest ob- 
jection> that it was not right to give a legal privilege to 
20,0007. which was refused to I93OOO/. ; but it was not more 
objectionable in theory than in practice. The object of Course 
was to include none but respectable companies, and it was 
supposed that a capital of 20,000/. would have something 
like respectability ; but he believed there were many com- 
panies in rural towns for small purposes — such as gas-works 
and local improvements — which, if they raised themselves 
to a nominal capital of 20,000/., must evidently do so with 
the sole object of availing themselves of the privileges of this 
Act, inasmuch as so large a sum would never be required for 
the legitimate purposes of the company. But take the case 
of a set of swindlers engaged in a fraudulent company, desiring 
to avail themselves of the benefits of the law at the same 
time that they evaded its provisions* All that they would 
have to do would be to sign their names at the Registrar's 
office for 15,000/., to obtain for a temporary purpose the sum 
of 3,000/., and their object would be gained." 

Another objection to this Bill is that it is not sufiSciently 
comprehensive. People ought to be allowed to associate to- 
gether for any lawful purpose, and there deems to be no valid 
reason why Banking Companies and Insurance Offices should 
be expressly exempted from the operation of the Act* 

Another provision in the Act which is also liable to great 
objection is that which renders it imperative upon a Company 
to be wound up when a certain amount of its capital is lost ; 
and we cannot but agree in Mr. Cardwell's remarks^ that if 
it were a bond fide company this provision is unnecessary ; but 
if it were a fraudulent company, seeking to evade the law, 
it is not probable that the auditors they appointed would 
show that three-fourths of the capital was, dissipated, and 
thus give them occasion to wind up their affairs. He 
then expresses his belief, in which we perfectly agree, 
^ that the true principle is to be found in an elastic law, 
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whicli^ fixing the liabilitj of the individual at the time 
when the concern in general failed to pay its debts^ should 
tell a simple story to the public^ and should enable the public 
to examine the list at the Kegistrar's^ to see who the persons 
were, and how much they were liable for." On the whole, 
we cannot but prefer the Bill prepared by Mr. Card well, of 
which we give a^ summary, and by which all persons asso- 
ciating themselves in a company would obtain limited liability 
upon complying with the following simple and intelligible 
conditions. In the first place, the name of the firm must in- 
dicate that it was a limited liability company ; in the second 
place, a published list at the Kegistrar's office, and in the 
Gazette, should show the quantum of liability of each part- 
ner ; thirdly, when a company failed to meet its engagements 
every person should be liable for the amount he entered; 
and, lastly, every person should be liable for a limited period 
after he had parted with his share. 

The alterations which' we have pointed out will, we firmly 
believe, materially improve the important Bills we have here 
examined ; and let us hope that neither the stirring excitement 
of the war, nor the fierce contentions of parties, will interpose' 
insurmountable obstacles to the passing of such enactments 
as will place the law upon the iinportant subject of limited 
liability on. a sound footing, and thus lay the foundation for a 
great and permanent improvement in tfa^ social condition of 
the people. 



Note by Editor. 

Although fully alive to the ability and knowledge of the 
subject shown in this article, and although agreeing with 
many of the remarks contained in it, and more especially 
with the observations on the Bill of the Board of Trade, yet 
.we cannot give to its contents our unqualified sanction. The 
author is mistaken in supposing that the majority of the 
Society whp carried Mr. Field's resolutions, or that Mr. 
Field, or Mr. Fane, or, indeed, any of the gentlemen who 
have actively opposed the introduction of a system of Regis- 
Uation in carrying out Limited Liability, have done so from 
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any disregard of the principle of notice. On the contrary, 
they hold that a general notice to the creditor that the 
trader whom he trusts is trading under limited liability is 
absolutely essential. But they deny that a system of Regis- 
tration is necessary for giving this notice; and they deny 
that notice at all ought to be required from any one except 
the ostensible trader. 

Further, the notion that the question is one of partnership, 
and not of debtor and creditor^ seems to arise from a sub- 
mission to the erroneous doctrine laid down in Waugh and 
Carver. That case has been so long referred to and acted 
upon, that English lawyers have forgotten that it is a mere 
arbitrary rule, and no principle of national law, which is laid 
down in it. The man who, without interfering with the 
business^ lends money to a firm on one kind of interest, must 
be considered, in common sense and natural reason, as much 
a creditor as the man who similarly lends them money on 
another kind of interest. 

For the further elucidation of the subject we must refer 
our readers to the Report of the deputation sent by the 
Society to confer with the President of the Board of Trade. 



ART. XL— PAPERS OF THE SOCIETY FOR PROMO- 
TING THE AMENDMENT OF THE LAW. 

No. I. — Private Bill Legislation. 

A Paper by Alexandeb Pulling, Esq., read before the Society, 
on the 2l6t May, IS55. 

In bringing, on a recent occasion, under the attention of 
this Society the subject of the Consolidation of the existing 
Local Laws, I expressed a hope that at no distant period the 
M^hole question of Private Bill Legislation would receive the 
attention it deserves ; and the present paper has been pre« 
pared with this object. 

A more important question of Law Seform can hardly be 
imagined than that which proposes to deal with* the practice 
of special and private legislation. Attempts to consolidate 
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the general Statute Law must necessarily be futile if a 
thousand and one exceptions are to be admitted bj means of 
Local and Private Statutes. In vain, indeed, will be all 
plans for a code» if the practice of legislating for every 
occasion by private Bills is suffered to remain. In vain 
will the doctrine be inculcated, that we live under equal 
lawSj if immunities are to be procured, and privileges ob- 
tained, by means of an endless variety of Private Acts of 
Parliament. 

Our Private Bill system has with some justice been cha« 
racterised as a pernicious enormity ; many ineffectual efforts 
have been made to rid it of its abuses ; but evils of a very 
serious character are inseparable from the system, and it 
only remains to consider, whether this system cannot be 
advantageously abandoned for some other, which, whilst effec- 
toally securing the public against improper concessions to 
private individuals, should afford the requisite encouragement 
to private enterprise. 

That the present system carries out neither of these objects 
has long been a matter of complaint. Costly to those imme- 
diately engaged, obstructive to the legitimate business of the 
State, it as little serves to secure a proper investigation of the 
&cts on which special immunities are prayed, as the dispen- 
sation of justice to those whose private rights are dealt with. 

The practice of Parliamentary Legislation by Private Bill 
appears to-be a comparatively modem innovation. Instances 
of Private Bills are first found on the Bolls of Parliament 
in the fourteenth and fifteenth centuries, when, during the 
long struggle between the partisans of the Houses of York 
and Lancaster, Parliament consented to lend its aid from 
time to time in favour of the ruling party to place the lives, 
the fortunes, the honours and estates of the adherents of 
those who lost the vantage ground at the disposal of the 
victors ; a solemn statute of the realm dispensing in such an 
emergency with the trammels, the forms, and the doctrines 
of law. This beginning of a system essentially bad seems 
immediately to have led to the practice of Estate Billsy which 
gradually increased in number ; so that at the termination of 
the civil wars of the seventeenth century. Lord Clarendon tells 



870 Papers qf thfi Law AfHendm^t Society. 

us, Pariluuient was besieged by applications for spedal relief 
to have estates restored, settlements destrpyedai and purchases 
defeated, according to each claimant's view of his own par*- 
ticular case. The adultery of Lady Boos, in 1609^ fkfibrded 
an excuse for the first Divorce Billi and the establishment 
of the doctrine, that the power to levy fliew tolls could only 
be derived from Parliament, gave rise about the same time 
to another class of Private Acts which are then occasionally 
found in the Statute Book, viz., those for authorising roads 
and other public works, and confirming or altering municipal 
franchises, &c. 

During the first ten years of her present Majesty's reign 
the number of Local, Personal, and Private ActB passed 
amounted to 2200, or nearly double the number of the Public 
General Acts of the same period ; and our Statute Book now 
contains the formidable number of 26,297 Local, Personal, 
and Private Acts of Parliament which control, quUify, or 
dispense with the general law of the land, very few of then) 
dating earlier than the eighteenth century^ a very large 
proportion having received the royal assent in the .present 
^ reign. 

" It has,'' to borrow the language of the Edinburgh 
Review, ''now become almost impossible to calculate the 
amount of property, or the number of individuals, locally or 
personally subjected by do many thousand statutes to ex- 
ceptive laws : but the Special Acts which relate to railwayi^ 
alone are shown by recent returns to control property t6 the 
extent of upwards of 350,000,000/* sterling, and to r^ulate 
the transit over at least 8000 miles. If the inquiry were 
extended to the case of turnpikes, towns' improvements, piers, 
docks, harbours, and other public works, gas, water, in- 
surance, banking, and other companies, regulated by Special 
Acts of Parliament, it would appear that our modern systetn 
of private legislation had created exemptions from the genen^l 
law of the land, exceeding in point of number, and out- 
weighing in operation, the privileged, liberties, franchises, 
seignorial rights and exemptions, royal grants and concessions, 
of tlie worst period of arbitrary rule and corrupt government 

'/ It has beeti reserved to our timed to witness the enooarage* 
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teetit of evils^ which wero supposed ages ago to have been 
put an end to^ with the suspending and dispensing authority 
of the Crown, — with the prerogative vagariesi the exclusive 
grants, — the arbitrary acts of the Tudors and the Stuarts." 

Q^he Reports of the Municipal Corporation Commissioners 
show that up to the beginning of the eighteenth century^ 
there were only fiftynseven Special Acts for the purposes of 
Local Government throughout England and Wales; but at 
the time of the Reform of the Municipal Corporations in 
1835 J these statutes had increased to the number of 700^ and 
at the present moment there are said to be nearly as many in 
force for the Metropolis alone. 

^' In the last century, indeed," says the Edinburgh Rer 
view, ** Parliament established the lax practice of substitut- 
ing for general regulations an endless variety of Private Acts 
for each distinct branch of local government. Till a recent 
date, Local Courts for the administration of justice existed 
only under such special concessions ; private statutes regu- 
lated the support of the poor, of the Church, and the clergy, 
whilst the same special sanction has almost invariably been 
required for the formation of public highways, canals, rail- 
ways, tramroads, bridges, harbours, docks, piers, ferries, &c., 
the enclosure of waste lands, the protection of river naviga- 
tion and fisheries, the watching, lighting, paving, and cleansr- 
ing towns and populous districts, and still more recently the 
providing cemeteries for the dead. 

** No matter how universri the mischief to be redressed, 
and how numerous the applications for relief, private and 
special was substituted for public and general legislation ; 
and when in our own times the demand for reform has pro- 
duced general changes and amendments of the law, these 
private statutes are suffered to remain in force, and to obstruct 
as far as may be the course of improvement. Science has 
conferred on our generation the secret of obtaining by artifi- 
cial means, whenever it is needed, a supply of water, of light, 
and of motive power, almost without limit, and the engineer- 
ing skill and commercial enterprise of the age, place thesp 
great discoveries at the service Of all. Water- and gas-works, 
canals, railways, telegraph wires, want only a sufficient d«- 
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mand to ensure their ready supply ; < but/ says our restrictive 
system of legislation, * skill and enterprise and local demands 
must remain passive till for each several scheme the solemn 
sanction, the form, the ceremony, and the ej^pense of a 
Private Act of Parliament have been obtained; and all 
must remain in the background who are not sufficiently 
wealthy and sufficiently influential to obtain this special 
sanction.' " 

The evils of the system of legislation by Private Bills have 
been often pointed out — bad as the principle is by whiqh the 
law is allowed to be warped and fashioned on such a variety 
of special occasions to suit the purposes of private individuals, 
the abuses which accompany this anomalous procedure afford 
matter even for still more serious consideration. Were the 
precautions imposed by the Legislature in the case of private 
statutes sufficient to prevent any serious infraction of the 
great prindple of equal laws for all, — the mode in which the 
.precautionary inquiries are at present conducted most go far 
to justify the complaint that our Private Bill system does 
tend to defeat thdr object, to cause needless cost and needless 
trammels upon legitimate enterprise, and to give at the same 
time too much countenance to the notion that undue influence, 
personal bias, and even still worse agents, are brought to bear 
on those who have to make the investigation. 

The evils which immediately arise out of our, Private Bill 
system are not only those of a needless waste of .public time, 
hindering the urgent affairs of the commonwealth, and a 
reckless expenditure of private property, serving at once as 
an impediment to private enterprise and a protection to unfair 
monopolies; but the system itself tends to confound the 
functions of the Legislature with those pertaining only to the 
judicial office, and directly to encourage jobbing, corruption, 
and malpractice in those whose upright bearing is of national 
moment. 

During the last five years Private Bills appear to have ex- 
clusively occupied the time of the average number of 100 
Select Committees of the House of Commons ; in the Session 
of 1846, the number sitting daily being seventeen. In the 
last year, when a far less amount of private business was 
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disposed of^ the 197 exposed Bills are shown to have taken 
up more than 2000 hours of the time of the Legislature in 
their investigation* ** Such a consumption of time/' says the 
Edinburgh Beview, ** coupled with an ill-conoealed dis- 
relish for the subjects and the individuals that consume it, 
tends to add the testimony of honourable Members themselves 
to that of the public who are looking on, that a Select Com-* 
mittee on a Private Bill is about the most objectionable 
tribunal that could be devised for these investigations* 
Whatever contempt was expressed thirty years ago for Ben- 
tham's denundation of our system of Private Bill Legislation 
as a waste of valuable time for bad purposes, there are few 
honourable Members at the present day who act as if they 
dissented, from his opinion. Notwithstanding the suggestion 
of the late Sir Robert Peel to young Members, to seek in 
Bailway Committees an insight into the duties of Statesmen, 
the profitless and unappreciated drudgery of a month's attend- 
ance on Group A« B. C. or D., deters any Member from 
serving who has a direct excuse to justify his ab^nce. 

The costliness of litigation before a Parliamentary Com- 
mittee has in our time become a matter of disagreeable 
notoriety. Parliamentary costs have been bitterly complained 
of at Bailway Meetings ; have personally affected not only 
shareholders in schemes which have been carried out, but the 
landowners who have been summoned in their own defence ; 
and last, though not least, an unhappy crowd of siealous specu- 
lators who as Directors, Provisional Committeemen, and 
Allottees, have found them an elaborate introduction to still 
further litigation, disappointment, and ruin. It is hardly 
necesssuy to quote figures to prove this ; but authentic docu- 
ments show that the expenses of existing Companies have 
amounted to millions sterling — a large proportion in the mere 
endeavour to keep off competition, e.g.^ the South Eastern 
Railway Company expended with this object very nearly half 
a million in nine years. The expenses of the London and 
Birmingham BaQway have been estimated at 650/. per mile ; 
of the Great Western, at 1000?. a mile; of the Eastern 
Counties Railway, at 46,190/. for 51 miles. The Great 
Northern Bailway Company had to expend 420,620/. of 
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their shareholders' property in Parliamentary Coats before a. 
spade was put in the ground. Au unhappy scheme mentioned 
by Mr, Peto, which went no further than the Standing Orders 
Committee, created a solicitor's hill of 885OOO/, ; whilst the 
Worcester and Hereford Railway Company purchased the 
solemn sanction of the British Legislature for their twenty* 
nine miles of road, at a cost of 250,000/., — nearly half their 
proposed capital, and a. far greater sum than our cousins 
in America require for the actual completion of such a 
railway. 

The millions squandered in railway costs before Parlia- 
mentary Committees are sometimes apologised for as items 
of optional expenditure by commercial companies --*- which 
concern only themselves ; but eveu this kind of apology does 
not apply to the general question of Parliamentary expenses. 
When we find the bills of costs for Water Bills, Gw Bills, 
Public Health, Police, and Local Improvement Bills amount- 
ing to thousands sterling, the Hull Dock Acts costing dO,000/,| 
the Liverp<5ol Improvement Acts 100,000/., we see some- 
thing more than optional expenditure, and are made to feel 
that the bills of costs of parliamentary agents may in some 
instances be more directly and immediately levied. upon the 
public. 

Whilst the useless waste of public time, and the lavish 
expenditure of private property, afford such serious objections 
to Parliamentary Committees, another and even more serbus 
objection has been over and over again urged against tiiem, 
— that the least possible security is afforded to the public 
that the forms of justice will be regarded, — that the members 
of these tribunals will not enter on the investigation as re- 
tained partisans, — that the advocates and agents, so extra- 
vagantiy paid for their services, will keep faith with the 
suitor, and be present to conduct his case. The Usage among 
what are called Parliamentary practitioners, appears to be, 
tiiat these gentlemen may receive an. endless list of retainers 
for the same day and hour, be paid most liberally For each, 
and favour with their personal attention those for which some 
more than ordinary inducement presents itself. This appears 
most distinctly from the Report of the House of Commons 
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Committee on Private Bilk in 1847 ; and it moreover appears 
from a bill of oosta set forth in the Appendix to the same 
Report, that itema are upblushingly inserted for making 
copies of the list of the n)embers of Committee, and privately 
attending them eaoh in suoces9ion> to prepare their minds for 
the better discharge of their judicial duties, 

I make these charges thus distinctly, because I have seen 
that, when made in the " Edinburgh Review," they were only 
met by an anonymous pamphlet of a somewhat vituperative 
character, recently published by a Parliamentary agent, under 
the title of *' The Public Health Bill, 1855, and the Edin- 
burgh Beview on Private Bill Legislation," — the only excuse 
for ooupling the two subjects together being, that the Presi- 
dent of the Board of Health had, in introducing his Bill 
at the banning of the Bession, quoted the '< Edinburgh 
Review* with some approbation. 

The noble and learned President of this Society, himself 
possessed of no small amount of experience in the duties 
belonging to judicial tribunals and the practices of Parlia^ 
mentary CQmmittee9> in his resolutions submitted to and 
carried by the House of Lords in 1846, and recently again 
laid before Parliament, thus treats the subject I am now 
describing: — • 

*^ While the most trifling question arising between parties 
on the state of disputed facts, or the application of known 
laws to these fticts, must in this, and, indeed, in every 
country enjoying the blessings of regular government, come 
before tribunals qualified by the learning, skill, and expe- 
rience of the Judges composing them, to deal with such com- 
paratively easy questions, the oftentimes much more im- 
portant and much more difficult questions raised by the con- 
sideration of Private Bills only come before Committees of 
both Houses, on which professional men hardly ever sit, and 
which are wholly composed of persons who can have no ex- 
perience to guide them, inasmuch as each can only sit on 
one or two cases in the course of a Session. 

"That the individual responsibility of the Judges who 
compose the ordinary tribunals of this and all well-governed 
States, affords a security eminently necessary for enforcing 
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the due administrafion of justice, and for giving the commn- 
nity full confidence in their decisions, — a security held to 
be necessary, although it is much more difficult for a judge, 
dealing with the known and fixed rules of the Law, to swerve 
from his duty, and pervert that law to the purposes of injus- 
tice, than it is for men who are called upon to decide on the 
provisions of a Bill professedly creating exceptions to the Law 
for particular purposes, and arbitrarily dealing with rights 
according to' no known or fixed rules or principles what- 
soever. 

*^ That in Committees of the two Houses, and dealing with 
interests oftentimes incomparably more important than ever 
come before Courts of Justice, the members, guided by no 
fixed rules, changed in each case, unknown to the community, 
not acting in the eyes either of a watchful public or a jealous 
profession, — act almost wholly without any individual respon- 
sibility, nor can be prevented, as Judges are, at least in this 
country, from privately seeing parties, behind each other's backs, 
and proceeding upon information, and listening to reasons, 
and yielding to motives of a private and personal nature." 

The professed object of private Acts of Parliament is to 
encourage projects which having been fully investigated are 
found to need a higher sanction than the order or the judg- 
ment of our ordinary tribunals. The apologista of the 
present system contend that the peculiar subjects of Private 
Bills are fit for the investigation only of Parliament itself, and 
that it would be dangerous to entrust to an ordinary tribunal 
the power of deciding whether the law of the land should in 
any case be actually altered or dispensed with. 

The answer to all this, however, is that Parliament does 
actually now delegate to a subordinate body the investigation 
of the merits of applications for Private Bills, and that this 
produces all the insecurity arising from a subordinate being 
substituted for a superior sanction, with the additional evil 
of the investigation being conducted on' a far worse principle 
than is followed in any of our ordinary tribunals. 

To preserve the privileges of Parliament unimpaired, Lord 
Brougham proposes that there should be a Court or Board 
for the investigation of the merits of Private Bills supplied 
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by the Crown apart from and independent of the High 
Court of Parliament, the members being removable by 
joint address of both Houses. His Lordship recommends 
that the Board or Court thus constituted should consist of 
five members; so remunerated that the Crown may always 
obtain the aid of the most respectable members of the legal 
profession constituting it ; and — 

15. That each House, upon receiving any BiU, and giving 
it a first reading, may refer it to the Court before whom 
parties shall be heard, and which shall have the powers of a 
Court of Record with respect to oaths, process, and commit- 
ment, and the power of deciding all questions of law, subject 
to the opinion of one of the four Courts in Westminster 
Hall, in case it shall think fit, and of calling in the aid of a 
jury on any disputed fact, provided both parties shall agree in 
asking such issue, and provided the Court shall think fit to 
grant it. 

16. That each member of the Court shall have power to 
try all matters, and go through the whole consideration of 
any Bill, so as aforesaid referred by either House of Parlia- 
ment, and to reserve, if either party require it, and he think 
fit, any question for the opinion of the whole Court, three 
whereof to be a quorum for this purpose, including the re- 
ferring member of the Court ; and that any question being 
raised on receiving or rejecting evidence, such member may 
proceed to dispose of it himself, saving, if he think fit, the 
objection as above provided, for the opinion of the Court 

17. That juries, if an issue be required and allowed as 
aforesaid, shall be taken from the Special Jury Lists for the 
County of Middlesex, in such manner, and subject to such 
challenge, as in matters before the three Courts of Law of 
Westminster Hall. 

18. That each member of the Board or Court shall have 
the power of giving costs to or against any party at his dis- 
cretion, and that no review of his order on this matter shall 
be permitted. 

19. That each member of .the said Board or Court shall, 
at his discretion, and with the consent of all parties, issue a 
commission for the purpose of taking evidence as to any dis- 
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puted matter of fact involved in any Bill brought before such 
member, and that the whole ezpenBe of such commission 
shall be defrayed by the parties, under the direction of the 
member aforesaid. 

20. That the Bill, having been fully examined by such 
Court, or any member thereof, shall be reported to the House 
of Parliament by which it has been referred, together with 
such alterations or additions as may have been determined 
upon as just, fitting, or expedient ; and that the said House 
shall then proceed with the consideration of the Bill so re- 
ported, and deal with it as such House shall think fit, either 
adopting the report, or rejecting it, or varying it, as to the 
wisdom of the House shall seem meet. 

2L That the only stage to be omitted by such House on 
passing such reported BUI shall be the Committee and the 
Beport 

22. That if any party shall oppose such reported Bill 
before either House, it shall be in the power of the House 
before which such opposition shall be offered, to award the 
costs of resisting such opposition to be paid by such opposing 
party to the other party or parties. 

23. That it shall be lawful for the Court or Board, by a 
majority of its members, to make rules and regulations for 
its proceedings, a copy whereof shall be laid before both 
Houses of Parliament within one week after their being 
framed, or, if in vacation time, within one week after the 
commencement of the ensuing session, and that such rules 
and r^ulations shall be deemed and taken to be valid for 
guiding its proceedings, unless either House of Parliament 
shall make any resolution against them^ or any part thereof, 
which resolution shall be imperative on the said Court or 
Board, and new rules shall be made by it in compliance with 
such resolution ; the new rules to be laid before both Houses, 
as before, within one week after they are framed ; and these 
new rules shall be valid to regulate the proceedings of the said 
Court or Board, unless and until a resolution of the other 
House shall disapprove thereof in whole or in part. 

24. That the Court or Board shall have the requisite 
number of registrars and clerks to assist its members, under 
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the superintendence of the Lords Commisdoners of the 
Treasury. 

It must never be forgotten that in passing a Private Act 
of Parliament the Legislature is either acting in a verj arbi- 
trary manner, or it is merely applying certain recognised 
principles, and acting in pursuance of cert£tin settled rules. 
This is really the object aimed at in the Standing Orders of 
Parliament relating to Private Bills. If for these Standing 
Orders there were substituted a body of regulations prescrib- 
ing the formal course of procedure for each class of applica- 
tions for special relief or special powers, and the Legislature 
were by general law to declare that on compliance with these 
regulations the concession or immunity sought should, dejure^ 
be obtained, Parliament would hardly be abandoning more of 
its pow^ than it is called on to do at present ; but even this 
need not be done. Let Parliament substitute the preliminary 
investigation of a properly constituted Court of Justice for a 
Select Committee, and it would be getting rid of the chief 
evil of the present system. 

This substitution of a Court composed of competent and 
responsible judges for the Select Committees of the present 
system would doubtless go a great way to get rid of one 
of its greatest evils ; but it has appeared to me that were 
such a Court established, far more beneficial changes might 
be eiSeoted than Lord Brougham has proposed. 

I would, in lieu of Lord Brougham's plan of leaving un- 
touched all the present procedure in Parliament on Private 
Bills except the Committee^ transfer to the New Court the 
whole jurisdiction and power except thejinal sanction. 

I would allow parties seeking the powers now usually 
conferred by Private Acts to commence proceedings at any 
time, giving one month's notice of a sufficiently public 
character; and when the subsequent inquiries had been 
prosecuted according to the direction of the Court, either in 
London or the localfty, and after full notice to the proper 
department of the public service, I would reserve only to 
Parliament the final power of sanctioning or rejecting the 
Report of the Court. 

c 2 



380 Papers of the Law Amendment Society. 



No. 11. — On THfi Insufficiency of the Law, as be- 

OABDS THE DeGBEE OF PbOTECTION WHICH IT APPOBDS 
AGAINST THE PUBLICATION OP InJUBIOUS FALSEHOOD, 

WHETHEB Wilful ob othebwise* 

A Paper read at a General Meeting of the Society, June 4. 
1855, by Edwin Hill, Esq. Ordered to be printed and 
referred to the Committee on Personal Laws. 

That falBehoods injurious to our character, our feelings, and 
our interests can be propagated with virtual impunity by 
those who happen to have ready access to the public ear, and 
that, in the majority of cases, the sufferers therefrom have no 
power either to arrest the evil by silencing the calumniator, 
or to undo the mischief it has occasioned, by refuting 
the calumny and carrying such refutation wherever the ca- 
lumny has been conveyed to — is a matter of common and 
painful experience. In the present imperfect state of the 
law, it is indeed but too well known that, against a pertina- 
cious assailant, whose position enables him to return again 
and again to the charge, and whose want of principle allows 
him to assert anything and everything which he thinks may 
serve his purpose, regardless of its known or probable un- 
truth, ai\d to pervert or misrepresent what is really true,— 
any but those who possess unusual advantages of position, 
or unusual ability, energy, and perseverance, will fight a 
most unequal battle, if they do venture to contend at all. 
This practical inadequacy of the means of defence against 
misrepresentation and falsehood is, indeed, so far tacitly ad- 
mitted amongst public men, that it has become almost an 
axiom with them that they must, for their own peace, and in 
order to keep their minds from being drawn aside incessantly 
from their chosen objects of pursuit, inure themselves to mis- 
representation and calumny ; trusting to fime and to the con- 
sistency of their exertions to enable them to "live it down," 
— a direct injury to the Public Service, since it limits the 
circle out of which useful public men can be obtained, to 
those who have the power of so hardening themselves to ob- 
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loquy. For no abilitiesj however eminent — no knowledge, 
however great — no virtue, however excellent — will avail a 
man unless he be also endowed with a skin which the arrows 
of calumny cannot penetrate. 

But why should this be so? The command — '*Thou 
shalt not bear false witness against thy neighbour," is surely 
not to be restricted in its scope to such witness alone as may 
be given in a Court of Justice. On the contrary, its spirit 
ought manifestly to govern all that we say, so far as that 
may concern the honour, the feelings, or the interests of 
others. ** Liberty of speech and of writing." " The free- 
dom of the Press." These surely do not mean liberty to 
speak that of others, or to write or to print of them, that 
which we either know to be false, or do not know to be true. 
^^ Danger to our priceless freedom of speech" — although it 
may no doubt be fairly objected against this or that imperfect 
mode of enforcing the great law in question, surely can no 
more be pleaded against the due enforcement of the law, than 
can danger to our liberty of action be pleaded against the 
due enforcement of the law — "Thou shalt not steal," or 
against that of the law — " Thou shalt do no murder." 

Again, the principle which binds men together in society 
is that of mutual assistance, which in the main resolves itself 
into mutual protection against evil ; and, as regards any par- 
ticular evil, the necessity and value of such protection is pro- 
portionate to the magnitude of such evil, and the likelihood 
there is of its occurrence. In other words, the greater the 
suffering which a given evil is capable of inflicting, and the 
greater the likelihood of its occurrence, the greater is the 
need that we should raise an effectual defence against it. 

The evib which calumny can bring upon individuals — viz., 
loss of character, wounded feelings, estrangement of friends, 
and the severance of the nearest ties, the loss of property, or 
the ruin of expectations, professional or otherwise — perchance 
the hoped reward of years of toil, — privation of honour justly 
earned by honourable and useful exertions, or by successful 
discoveries; deadly resentment leading possibly to blood- 
shed itself — these surely are evils of magnitude enough to 
justify the most effectual preventives; and the frequency 
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with which individuals really do suffer, in one or other 
of these, modes, from misrepresentation and calumny, is no- 
toriously such as to make the application of effectual pre- 
yentives a matter of obvious and pressing necessity. Further^ 
it is notorious that the dread inspired by the threat of such 
inflictions is, by some unprincipled men, used systematically 
as a means of extortion, and that, too, upon a large scale. • 

Again : not individual members alone, but the community 
at large, have a deep interest in the vindication and mainte- 
nance of truth, ^-^ a more direct interest, perhaps, than has 
been often insisted upon. 

The safety, prosperity, and happiness of the community 
depend mainly, if not entirely, upon the good conduct of its 
individual members; and the good conduct of individuals 
depends in a high degree upon the certainty there is, that 
whilst on the one hand useful and meritorious conduct, pro- 
motive of the general good, shall obtain its natural and ap* 
propriate reward of confidence^ esteem, and a due measure of 
worldly success, so, on the other hand, injurious and bad 
conduct, destructive of the general good, shall bring down 
its natural and appropriate punishment of distrust, avoidance, 
and its due measure of worldly failure. In short, the welfare 
of the community depends in a high degree upon honesty 
and usefulness being universally the best policy, and dis- 
honesty and worthlessness universally the worst policy. 

But when deception and falsehood prevail there must ever be 
great uncertainty both as to the reward of merit being secured 
by the meritorious, and the punishment of wrong overtaking 
the wrongdoer ; and a consequent weakening- of the motives 
which incite men to good conduct, and deteir them from bad 
conduct ; for the rewards due to the deserving will in such 
case be but too often snatched by the undeserving, — cha- 
racter becoming a prize in a lottery, — a catch in a scramble, 
rather than the sure reward of desert* 

Falsehood and deception, too, are the mainstays of quackery 
of all kinds; of chicanery; of the practices of those who 
defraud the public by the adulteration of commodities, by 
the substitution of inferior for superior articles, evasion of the 
Bevenue Laws, &c. &c. Assertions are constantly beiog 
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made^ adverti8ed5 and circulated at a vast expense which 
there are no appointed modes of testing, but of which many, 
if not most, are tainted with* falsehood ; and they must deceive 
thousands, tens of thousands even, to repay the bare expense 
of putting them forth. 

Again, carelessness of assertion in testifying to the quaKfi- 
cations of others, and the wrongful suppression of the truth 
ia regard thereto, is a widespread cause of disappointment, 
loss, and perchance even^ of ruin, to individual employers. 
It is also a great cause of injury to the public service, from 
its often leading to the appointment for the dischai^e of 
momentous duties, of incapable, wrong-headed, or even of 
dishonest men; by whose inefficiency or misconduct the 
vigour of the service is impaired, and the success of our 
public undertakings, civil and military, endangered, and 
rendered most costly both of money and of life. Public 
delinquents, even, whose crimes committed in the public 
service have brought them to the bar of justice, have for the 
most part obtained their positions in the service from the 
recommendations of parties whose own position in society 
ought to haye guaranteed the scrupulous truthfulness of 
every recommendation they might give. 

In short, the many ways in which the public is injured by 
the want of truthftilness, and the fearful amount of the 
injury sustained, — its health undermined, its exertions mis- 
directed, its feelings trifled with, its time and its property 
wasted, its national efforts weakened — would well deserve a 
special chapter in the works of our ablest political economists, 
in order fully to exemplify, in addition to its moral excellence, 
the important bearing which truthfulness has even upon our 
material prosperity* 

Inasmuch as truthfulness is not often treated as one of the 
great weaUk-producmg principles, it may here not be out of 
place to give from the report of a recent trial at law a 
strikii^ instance in point. 

A large farmer purchased a quantity of seed-wheat for 
sowing in the spring, upon an assorance that it was spring 
wheat ; which assurance, however, turned out to be untrue. 
The consequence was the entire failure of the crop of a con- 
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aiderable breadth of land, entailing a heavy loss upon the 
farmer, and lessening by so much the national supply of food 
in the present season of scarcity ; and occasioning a further 
waste of the time, the energies, and the property of the 
parties concerned, by reason of the troublesome and expen- 
sive litigation to which the deceptive conduct of the dealer 
naturally led. 

Truthfulness is an important element of national strength, 
for men cannot act unitedly unless they can depend upon 
each other. In India the most enlightened of the natives are 
conscious that the weakness which has tiiere brought so many 
nations under a foreign dominion, arises nudnly from the 
absence of truthfulness amongst them. They cannot depend 
upon each other. So long as this is the case, of what use to 
the monarch is the most gifted minister, or the ablest general, 
— he cannot confide in either ; for in spite of promises and 
even oaths of fidelity, he does not know whether they may 
not turn against him those very powers which he shall plaoe 
in their hands for the government and defence of his country 
and his throne. 

As to the means available for our defence against untruth. 
— ^Were that love of truth, and that love of our neighbour 
which our religion so pointedly inculcates, firmly implanted 
by education in the mind of every one, we should then have 
the highest and best protection against calumny and falsehood^ 
and should not need any other; just as were that love of 
justice (with love of our neighbour), which our religion like- 
wise commands, a living principle in everyone's mind, we 
should then have the highest and the best protection against 
fraud, robbery, and chicanery. The universal spread of these 
principles is, therefore, even r^arding their utility alone, a 
matter of the greatest national moment; an object worthy of 
our most strenuous efforts and most persevering exertions. 

In the meantime, however, and so long as these principles 
do not generally prevail in the world, we cannot with safety, 
neglect the use, as auxiliaries, of principles of a lower order 
of excellence ; viz., of those principles which address them- 
selves to the more immediate hopes, and also to the fears, of 
those who may be tempted to do wrong. 
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The /tope of the calumniator most be that his calumny will 
be belieyed, and also that he shall enjoy impunity. .The 
interest of society requires that all such hopes should be 
speedily and surely frustrated, — frustrated so speedily and 
80 certainly that a short experience of the world shall suffice 
to prevent all but the unteachable from entertaining them. 

The fears of the calumniator must be» that his calumny 
may be refuted, and that he may be brought to merited dis- 
grace and punishment. It is for the good of society that 
these fears shall not fail of being speedily realised. 

In the middle and upper dasses of society the force of public 
opinion is so great, that if it can be surely and readily brought 
to bear upon calumniators, other punishment may perhaps be 
found unnecessary. But however this may be, the first busi- 
ness in any case is that of detection. We want the means of 
bringing assertions, whether of crimination or denial, at once 
to a sure test, whereby the truth may be established, and 
falsehood both detected and fastened upon its author ; so that 
that distrust and contempt which form the natural punish- 
ment of the known falsifier may at once fall upon his head. 

Commonly the most ui^ent wish of the sufferer from 
untruth, whether from mistake or from wilful misrepresenta- 
tion, is for an immediate and searching investigation ; — such 
as shall surely bring out the truth of the case, and put it 
beyond all further doubt and question; — and further, to 
have the knowle^e thereof conveyed wherever the falsehood 
may have penetrated. 

In short, the truth ** pure and simple," manifest and indis- 
putable, is the main object of the good man suffering from 
untruth ; and for the most part it is his sole object 

But important to the sufferer from untruth as this object 
18, our law has failed to ti^ake any distinct recognition 
of it. 

For should even the best man in the community, suffering 
from calumny in his dearest interests, or in his tenderest 
affections, apply to our Courts for the one thing which thus 
he would desire and value above all others, viz., for an im- 
mediate and conclusive investigation of the charges made 
s^ainst him, — an investigation &e master purpose of which 
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should be the discovery of the truth, all other purposes being 
held strictly subordinate thereto, — he would find the doors 
of our Courts shut in his face. 

He may, if he please, ask for the punishment of the calum- 
niator by fine or imprisonment, and thereupon the Law will 
deign to listen to him ; but he may have no desire to inflict 
such punishment ; he may not even know or wish to know 
the author of the calumny ; or even should he know him, 
and desire his punishment^ he may think that the speedy and 
absolute refutation of the calumny will bring with it the 
most natural and effectual punishment, and will most tho- 
roughly disarm the calumniator from further mischief. 

Be this as it may, this form of procedure must necessarily 
make the degree of guilt of the person accused of the calttmny 
(which may be a matter quite immaterial to the suffferer) the 
leading object of the inquiry, whilst the truth or untruth of 
the charge made against the sufferer, which to him is the 
all-important question, will become a mere incidental matter; 
one, therefore, which cannot receive that direct, full, and 
exhaustive investigation which, before all things, it is his 
wish to obtain : an investigation so complete as to put all 
future doubt and cavil out of the question. 

Or he may ask, not for punishment, but for a money com- 
pensation, and the Law will thereupon give him a hearing. 
But here, as before, he is compelled to ask for that which, 
perchance, may be of no moment to him, as the only means 
of obtaining a measure of that which is of the utmost moment 
to him. As before, he is driven to take a false position, — 
an incongruous position, — nay, not improbably, even a ridi- 
culous position ; for what can be more incongruous, or more 
capable of being turned into ridicule, than a man's setting 
a money-price upon his good iiame when invaded^ or upon 
his injured feelings, or upon his dishonour. 

Again, if he proceed for punishment, he lays himself open 
to the imputation of vindictiveness ; or, if he proceed for 
money-compensation, he will expose himself to the imputation 
of cupidity. And any retractation of the calumnious assertions, 
obtained under the fear of imprisonment or amercement, is 
manifestly capable of being represented as extorted, and such 
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retractations are» in hct^ often Bubsequently attempted to bo 
thna explained away. 

Therefore^ in order to secure the beat and moat effectual 
reparation to the injured party, together with the certain and 
speedy detection and exposure of the injurer ; and in order 
to disarm the injurer from future mischief, it is essential that 
our law should provide easy means whereby all statements, 
assertions, or accusatioms, whether ii^urious to individuals, or 
to bodies of men, or even to claases, or in any way contrary 
to the public weal, may be brought to the test of an imme- 
diate and a rigid public inquiry; --an inquiry which shall 
both afford to the publishers of such statements the greatest 
possible facility for aubatantiating them, if they can be aub* 
stantiated, and afford to the oomplainanta against such state- 
ments the greatest possible facility for refuting them if they 
can be refuted. And inasmuch as the public denial of a just 
charge may have all the effect of calumny, by implying ca- 
lumny on the part of the just accuser ; and generally, as the 
denial of any true statement whatever, is a virtual falsehood, 
mjuriouB to the character,^ and not improbably to the interests, 
of the party by whom such true statement has been made, ^ — 
it is essential to the complete carrying out of the principle 
herein recommended, that the facilities to be afforded for 
testing the truth of substantive statements should equally 
apply to the public denial of any accusation or other state- 
ment. 

The decision following such investigation should be at 
once made public; and in order that the antidote may in 
every case reach wherever the poison has reached, it is 
especially important that the vehicle which has conveyed the 
calumny shall be made to convey the disproof also. The 
Courts, therefore, should have the power to prescribe the 
mode in which their decision should be made public, and to 
bind over the offending party to carry the same into effect, 
to their entire satisfaction. 

Further, in order to break down that vexatious per- 
tinaoity in calumny which is not unfrequently and most 
amioyingly exhibited, it would be proper that upon the re-" 
petition of suck offence by one previously convicted, the 
Court should be empowered to bind over such pertinacious 
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offender to keep the truth towards all Her Majesty's subjects, 
for a suitable period of time, just as pertinacious brawlers are 
bound over to keep the peace. 

It is not proposed to do away with any of the existing legal 
safeguards against falsehood and calumny, but merely to add 
to them another safeguard, possessing advantages which they 
do not possess; still, however, leaving it to the aggrieved 
party to take the course he may think Jl>est. 

It would be a question worthy of discussion, whethier, as a 
general rule, whenever an investigation of the kind herein 
contemplated, shall terminate in the condemnation, as untrue, 
of the statement complidned of, a further inquiry ought not 
to follow, in order to ascertain the criminality, or otherwise, 
of the publisher thereof, or to ascertain whether any, and 
what, pecuniary injury the publication of such statement 
may have inflicted upon the complainant, with a view to the 
ordering of reparation. 

But so long as proceedings at law are attended with such 
heavy expenses as at present, and with so much sacrifice of 
time, it would seem scarcely safe to allow of a repetition of 
proceedings at the mere option of the party concerned ; inas- 
much as that might put too much power into the hands of 
those who have money and time to spare ; enabling them, if 
so disposed, to crush a poor and much occupied opponent by 
mere dint of litigation. 

But in order that the flagrantly guilty might not escape 
special punishment in cases where the safety of the community 
shall call imperatively for its application, and that the wilful 
or careless destroyer of another's property might not escape 
making good the loss he had occasioned by his 'wrongful 
conduct, in cases where it is important to the sufierer that 
such loss should be made good, it might be wise to leave it 
within the discretion of the Court to order such further pro- 
ceedings as the circumstances of the case might appear to 
call for. 

There is another aspect of this matter ; one which it may 
require some courage to face, but which nevertheless must 
be subjected to a steady and fearless examination, if it be our 
fixed purpose to do full justice to the subject. 

It is manifest that the higher the interests which are at 
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stake in any proceedings we may be engaged in, the more 
important it is that there should be no misapprehension re- 
garding the facts which form the proper basis of such pro- 
ceedings. 

The proceedings of Parliament in the enactment of the 
^laws by which we are governed, and those of our Courts of 
Justice, in the administration of such laws, concern our 
highest interests, — national and individual. It is therefore 
of the first importance that in these Courts, Legislative and 
Administrative, truth should be preeminently regarded. In- 
deed, the discovery and maintenance of truth is an especial 
function both of the Legislature and of the Judicature. 
Sound legislation demands the knowledge of sound principles, 
and these for the most part are only to be gathered from a 
correct and extensive knowledge of fact^ Misapprehension 
and untruth, therefore, as respects the facts required to "be 
known for this purpose, necessarily vitiate the source from 
which the materials of sound legislation are mainly to be 
drawn. ^ Justice, too, cannot be duly administered unless the 
particular facts, to which the Law shall have to be applied, 
be truly brought out. 

Again, the high position of those entrusted with the 
enactment of the laws, and of those eugaged in their admi- 
nistration, give a weight and force to their example which 
cannot but be most powerful either for good or for evil. 

It may therefore be surely taken as a matter of the deepest 
national concern, that in those high places, and by those 
high men, the *' pure and simple " truth should be most care- 
fully sought out and most sincerely reverenced; and that 
error, misrepresentation, suppression, and every other form of 
untruth, however imposing the solemnity with which it may 
be announced, however ingenious the plausibility with which 
it be clothed, however striking the adroitness with which it 
is applied, or however brilliant the wit by which it may be 
illumined, shall be, in those places and by those men, most 
instantly resisted, and most effectually exposed and silenced. 

But the investigation of alleged error or untruth, delivered 
in these high places, cannot be entrusted to the ordinary tri- 
bunals, because the action of a superior authority cannot be 
subjected to the judicial censure of an inferior authority. 
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However, there can be no good reason why these L^is* 
lative and Adininistratiye bodies should not have prooeedings 
of then: own, especially devoted to the correction of untruth 
occurring within their own precincts — proceedings capable of 
affording redress to all who shall feel justly aggrieved, by 
untruth therein uttered, or by misleading statements therein 
made, to their prejudice, or injurious to their interests^ by 
whomsoever and in whatsoever manner such shall be put 
forth* 

The privilege of Parliament cannot mean the privilege of 
reckless accusation, much less that of misrepresentation and 
calumny. Nor can the privilege of our Courts and Bar mean 
immunity to detraction and falsehood by whomsoever eoch 
may be uttered. 

The privilege oik Parliament means that its memben in 
certain matters shall not be subject to the judgment of an 
inferior Tribunal ; but the very existence of such privil^e 
the more strongly imposes upon Parliament itself the duty of 
providing for the maintenance of truth, and for the exposure 
and punishment of misrepresentation and falsehood, should 
such occur amongst its own members. 

The Courts of Justice^ too, are necessarily 'invested with 
the power to protect their proceedings from interruptioii and 
disorder, and with the power to enforce their decisions ; and 
the members of the Bar have necessarily great latitude 
allowed them in speaking of others, in order to enable them 
to discharge their duty to their clients. 

But if the truth be violated to the prejudice either of in* 
dividuals or of the public, there surely can be no reason why 
the Court itself may not be empowered to direct such inquiry 
as shall vindicate the truth, and fasten the guilt of untruth, 
if guilt there be, upon the right party. 

An effectual provision for the maintenance of truth by 
means of the detection and exposure of untruth, by whom* 
soever put forth, would be felt by the truthful of all classes, 
not as a curtailment of a privilege, but as a new and valuable 
protection. The truthful man, standing before the public, 
whether as a legislator, an administrator of the law, a 
journalist, or in any other capacity whatever, could not bdt 
rejoice in a measure that should effectually discriminate be* 
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tween him and the untruthful of the same olasB — which 
should rescue him from that humiliating average, to which in 
the absence of such measure he is unavoidably brought down 
in the estimation of those who have not the knowledge, that, 
however much the character of the class he belongs to may 
have been lowered, as regards truthfulness, by the misdoings 
of other of its members, they might be well assured that he 
never could make any deliberate statement whatever, without 
his having first carefully examined the facts therein embraced, 
and come to a conscientious belief in their truth. 

To effectuMly repress untruth would therefore be to place 
the truthful man upon the vantage ground that he has a just 
right to stand upon ; and which, also, the good of the com*» 
munity requires that he alone should occupy. 

It is obvious that the power of public ofnnion, to be salu* 
tary, must be based upon truth. A public opinion, based 
upon error, may, if it gain great strength, become, and in 
many cases actually has become, one amongst the most direful 
causes of human crime and sufiering* 

Those whose function it is to invoke public opinion, would 
gain in usefulness and in power as a body, and individually 
they would, beyond a doubts advance their standing amongst 
their fellow-men, by everything which should strengthen 
the public confidence in the unbiassed truth of their com- 
munications. 

The sum of these observations is, — 

1. That neither individuals nor the public are adequately 
protected against the dissemination of injurious untruth. 

2. That to parties injured by untruth, complete refutation 
— such refutation being conveyed wherever the untruth has 
been conveyed — is commonly both the most effectual and the 
most desired redress. 

3. That such refutation, so disseminated, in addition to its 
affording the best redress to the injured, would often, by the 
complete detection and exposure of the author of the un- 
truth, afibrd the best security against future offences of the 
same kind ; because detection and exposure, besides involving 
the defeat of the object of the falsifier, will bring down upon 
him the natural punishment of distrust and contempt. 

4. That there being no authorised form of procedure which 
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has for its special object the investigation of all^ations in- 
jurious to individnals5 to bodies of men, to classes, or to the 
community at large, it is expedient that such forms hould be 
instituted. 

5. That the Courts empowered to make such investi- 
gations should be empowered also to secure the due publi- 
cation of their decbions, with the object of making the refu- 
tation of untruth reach wherever the untruth had reached. 

6. That the Courts should have power to bind over inve- 
terate falsifiers to keep the truth towards all Her Majesty's 
subjects. 

7. That such proceedings should be speedy, cheap, and 
easy. 

8. That it may appear from experience that the Courts 
aforesaid should be empowered, in their discretion, to order 
further proceedings (upon the termination of the proceedings 
aforesaid) with a view to the infliction of punishment upon 
the guilty, or to the compensation of the injured party. 

9. That for the repression of untruth in places which are 
above the jurisdiction of the ordinary courts, it is expedient 
that special forms of procedure should be adopted under the 
authority of the bodies so excepted from ordinary juris- 
diction. 

No. III. — Twelfth Annual Kepobt op the Societt. 

To wmoH IS ADnEO a Report of the Interview between 
THE President and ViCE-PREsroENT op the Board of 
Trade and a Deputation op the Society. 

The Council have on this occasion to address the Members 
under somewhat different circumstances from those which 
have of late years marked the annual meetings of the Society. 
For some time past, it had been the custom to have on this 
day a public gathering of all persons interested in Law 
Amendment, and, aff;er the reception of the Report, to move 
general resolutions upon it. The Council resolved, after 
considerable deliberation in the beginning of this year, to 
hold this public meeting on a different day from that of the 
annual general meeting of the Society, and at an earlier 
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period of tlie season ; and in this resolve they were swayed 
by the following considerations: — First, that a public meet- 
ing on the subject of Law Amendment would be more 
likely to be attended by members of either House, and to 
exercise an influence on the legislation of the year^ if held at 
the beginning, instead of at the close of the Session; se- 
condly, that it would be more convenient to the Society, in 
respect to its own internal management, if its Annual General 
Meeting were composed of Members alone, since the presence 
of strangers must prevent any material discussion of its pri- 
vate aflStirs. 

The Council are happy to state that this change has been 
attended with the best results ; that the Public Meeting in 
February last was most numerously and influentially at- 
tended, and was one of the most successful ever held by the 
Society ; and that, on the other hand, propositions for the 
improvement of the position of the Society, which it would 
have been impossible to discuss to-day had the former plan 
as to this meeting been adhered to, will now be submitted to 
the Members for their consideration and approval. 

The Council will, however, first review the operations of 
the Society, and the progress of Law Amendment, during 
the past year. 

Judicial Tbibunals and Procedure. 

The Committee on Judicial Tribunals and Procedure 
have had referred to them two valuable papers read at the 
meetings of the Society. The first of these was read by 
Mr. Woolrych on Summary Convictions in Cases of Larceny. 
The expediency of providing some means whereby speedy 
justice should be done in criminal cases of a trifling nature 
has been long recognised ; and the Bill lately introduced by 
the Lord Chancellor aims at accomplishing that object. The 
second of the papers referred to was a learned and elaborate 
essay, by Mr. C. Anstey, on the defects existing in the law 
of Habeas Corpus. The resolutions of the Committee, em- 
bodying the suggestions contained in the paper, were carried 
^t a meeting of the Society, and the Council have little 
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doubt that the attention of the Legiftlature wfll be soon 
directed to the present unsatiefaotorj state of this important 
branch of our law. The Act for the better Protection of 
Purchasers from Judgments, which has lately received the 
Royal Assent, and the Bill for the Transfer of the Testa- 
mentary Jurisdiction to the Court of Chancery, now before 
Parliament, may be mentioned in connexion with the labours 
of this Committee as bearing closely on the subjects which 
they have in hand. The former measure, as the Councul 
observes with gratification, removes the restrictions which, 
owing to the imperfections of former ill-framed Acts, had 
been suffered to diminish the protection afforded to bond fide 
purchasers. The latter measure, whatever may be its fate, 
and whatever diflSculty may be felt as to its details, is hailed 
by the Council with satisfaction, as a recognition of the 
principle for which the Society has so long contended, of the 
expediency of a gradual amalgamation of all the Superior 
Courts of Judicature, and as an instalment towards that 
consummation of efficacious Law Reform, — the establish- 
ment of a tlniform Procedure. The Council are further 
enabled to state that this Committee are in hopes that by 
the next Annual Meeting they may place before the Society 
such a practical and philosophical analysis of civil rights and 
remedies as may materially tend to promote the great object 
which the Society has pledged itself to further, — the Con- 
solidation of the Statute and Common Law. 



Legislative and Jxj0ICial REOisTjaATiON. 

The Committee on Legislative and Judicial Registration 
have considered and reported on, in connexion with two 
valuable papers by Mr» Pulling, the subject of Local Laws, 
and of Private Bill Liegislation. The anomalies and con- 
fusion that arise from the present state of things, as regards 
local and private legislation, loudly call for the intervention 
of Parliament ; and the Council hope that the attention of 
this Committee* and of the Society at latge, will continue to 
be devoted to the subject. 



7^ Twilfth Annual Jteport qf the Oauncil 396 

Criminal Laws. 

This Committee have had before them a paper by Mr. 
David Power, Beeorder of Ipewieh, on the amendments re* 
qnired to be made in the Acts affecting Juvenile Beformar 
tones. The imperfections now existing, and the appropriate 
remedies, were lucidly pointed out to the Society by Mr. 
Power; and the Council trust that the subsequent re- 
commendations of this Committee will meet with due atten- 
tion from the Legislature. In the beginning of this Session 
of Parliament Lord Brougham moved in the House of Lords 
a series of resolutions embodying the alterations now re- 
quired in our Criminal Law Procedure, and sketching a 
complete plan for Law Amendment on this subject; the 
Council are happy to believe that some at least of these 
valuable suggestions will shortly be carried out. His Lord- 
ship has waived his intention to press for a Commission, on 
the Lord Chancellor pledging himself to bring forward, by 
several Bills, whatever could be effected by that means ; and 
he has given notice of presenting in the course of this week 
some Bills to meet the more important of these resolutions. 

The Criminal Justice Bill, already alluded to in the Beport, 
would, if passed into law, do much to faoilitate the due ad- 
ministration of our English Criminal Code ; while a further 
improvement would be wrought by the adoption, in some 
mode or other, of the plan recently brought before the House 
of Lords by the Lord Chancellor to increase the number of 
the assizes held in the year. The Council have had a sug- 
gestion made to them that the ancient office of Beeorder 
might be made useful in this change, by extending its pre- 
sent jurisdiction over the surrounding localities, — this sug- 
gestion might form a topic of consideration for the Society. 

The Council take occasion to remark that Lord Chief 
Justice Campbell, in a recent case* before the Court of 
Criminal Appeal, expressed his satisfaction at the fact that 
so improved and simplified was the Criminal Law by recent 
enactments, that only one Appeal Case had that Term been 

> Reg. v. Smith, ** Weekly Exporter,** } 854-5, p. 484. note by Reporter. 
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brought before the Judges. Such an expression as this, 
coming from the head of the Judicial Bench, vindicates the 
efforts that have been made to improve the hiw, and affords 
encouragement as to the good results that are yet in store for 
future exertions. 



Commercial Laws. 

The Committee on Commercial Laws, in conjunction with 
the Association in the City for the improvement of the Law 
of Debtor and Creditor, have considered the points of differ- 
ence between the Mercantile Laws of the three parts of the 
United Kingdom, and stated the results at which they 
arrived to the Koyal Commission appointed to inquire into 
this subject. A paper in favour of the principle of Limited 
Liability in Partnership, by Mr. Edgar, was referred to the 
Committee, who reported in favour of the principle. 

A valuable paper on the frame of the law to establish 
partnerships of this nature, was read before the Society by 
Mr. Edwin W. Field, and approved of after full discussion. 
A paper on the expediency of repealing the Seventeenth 
Section of the Statute of Frauds, by Mr. Hastings, was con- 
sidered by the Committee, and their Report in favour of the 
Repeal was approved of by the Society. Two Bills have 
been introduced into the House of Commons by the Vice- 
President of the Board of Trade, for the purpose of establish- 
ing Limited Liability in Partnership; the first having reference 
to Joint Stock Companies, and the other to Private Partner- 
ships. To neither of these Bills have the Society been able 
to give unqualified approbation, and a deputation was accord- 
ingly appointed to wait on the President and Vice-President 
of the Board of Trade for the purpose of stating the views of 
the Society with regard to the qualifications and restrictions 
with which the proposed beneficial change in the law is 
sought to be trammelled. The deputation were received with 
great courtesy and attention, and the Council trust that their 
representation will be attended with practical results.* 

* See a report of the interview, posty p. 399. 
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Two Bills to fadlitate the remedies on Bills of Ezcbange 
and Promissory Notes are before Parliament^ — one introduced 
into the House of Lords by Lord Brougham, founded on a Re- 
port of a Committee of this Society, and passed both this year 
and last year through the Lords, and the other introduced by 
Mr. Keating into the House of Commons, which, borrowing 
its principle from Lord Brougham's Bill, endeavours to effect 
the same object by a more simple process, although whether 
it be more effective may be doubted, when the long and suc- 
cessful experience in Scotland of the method embodied in the 
former Bill is considered. Lord Brougham's Bill having 
passed the House of Lords, was, in the House of Commons, 
along with Mr. Keating's, conunitted to a Select Committee, 
who have reported in favour of the latter, with considerable 
modifications introduced from the former. 

It is to be regretted that such an opportunity should be 
lost of pro tanto assimilating the law of the two countries, 
according to the resolutions of the Conference held under the 
auspices of this Society in November, 1852. 

Having thus gone through the principal topics of Law 
Amendment which have come before the attention of the 
Society during the past year, the Council now proceed to 
the changes in the internal administration of the Society 
^\hich they are desirous of making. 

The number of years during which the Society has now 
been in existence, the great success which has attended its 
efforts for the Amendment of the Law, and the consequent 
permanent character which it is beginning to assume, have 
induced your Council to recommend a plan for placing the 
operations of the Society on a footing corresponding to the 
position which it seems to have reached. With this view it 
is proposed: — 

1. That more commodious rooms be obtained f6r the use 
of the Society. 

2. That in the selection of rooms attention be directed to 
their fitness for a Library and Reading-room, capable of 
being used for the evening meetings of the Society. 

3. That a Library be formed, and that the Reading-room 

DD 3 
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be supplied with English and Foreign legal periodical 
works* 

4. That the Libmrf and Beading-room be open to the 
Members daily daring the session of the Society, and at 
such other times as may be appointed by the Coundl till 
11 P.M. 

6. That tea and coffee at reasonable rates be provided. 

6. That a paid Assistant Secretary and Librarian be 
appointed to attend daily whilst the rooms are open. 

7. That donations of Books be solicited from the Members 
of the Society. 

8. That the Reports of Committees be distributed to the 
Members as at present, and, to insure their wider circulation 
among the Public, arrangements be made for their publica- 
tion in one of the legal periodicals, or by means of a weekly 
or fortnightly publication belonging to the Society. 

9. That, in order to increase the permanent income of the 
Society^ an Address be printed and circulated, calling the 
attention of Members and the Public to the great advantages 
to be derived from the establishment of a good Law Library, 
accessible when all other Law Libraries are closed, and 
soliciting their support. 

Your Council are of course aware that the improvements 
above recommended cannot be properly carried into effect 
unless a considerable increase be made in the income of the 
Society ( but they believe that a large accession of Members 
will follow, and that no permanent loss will be incurred. 
And your Council have much pleasure in announcing that 
the proposed arrangements have been much facilitated by a 
timely addition to the funds of the Society in the shape of 
a legacy of 300/. bequeathed through Mr. Conunissioner 
Fane. 

Your Council are able further to state that they have 
made provisional arrangements for securing rooms admirably 
adapted for the wants of the Society, and also for the forma- 
tion of a Library. 

With the mention of these contemplated improvements 
the Council close their Report, expressing a hope that new 
life and yigour may be given to the Society, and that it 
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may ehortlj become still more useful to the Public aod the 
Legialature than it has already during twelve years been 
able to show itself; at a time, too, when its exertions are 
more than ever required for promoting the great objeots of 
its Institution. 



KEPORT OP THE DEPUTATION TO THE BOARD 
OF TRADE. 

.On the sixteenth of June last, the deputation appointed 
by the Society to confer with the Board of Trade with 
respect to the Bills on Limited Liability, waited on the 
President and Vice-President of the Board, in pursuance of 
the direction of the Society. The deputation consisted of 
l^Ir. Anstey, Mr. Ayrton, Mr. Couch, Mr, Edgar, Mr. 
Commissioner Fane, Mr. E. Field, Mr, Hastings, Mr. W. 
Hawes, and Mr. F. Hill. Mr. Hastings was requested by 
the members of the deputation to open the subject.^ The 
deputation having been introduced by Mr. Anstey, Mr. 
Hastings said : " I have been requested by the other mem- 
bers of this deputation from the Society for the Amendment 
of the Law to state generally to your Lordship what are 
the opinions of the deputation, and of the majority of the 
Society, in respect to the mode in which they conceive the 
principle of limited liability should be carried out, and in 
respect to the objections which they entertain against the 
two Bills which the Board of Trade has brought forward. 

" With regard to the Joint-Stock Companies Bill, we espe- 
cially object to the restrictive provisions as to the amount of 
capital to be embarked, as to the number of shareholders 
who are to be engaged in the undertaking, and as to the 
amount of the shares into which the capital is to be divided. 

* Mr. Commissioner Fane, it bad been hoped, would hare performed this 
cluty } but that gentleman was ufiatoidabiy prevented from joining the deputation 
until tftw the praoMdinga had eommenced. 
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It seems to us that such restrictions are peculiarly opposed 
to the commercial spirit of the present day. It is notorious 
that companies whose shares are of a smdl amount are those 
which are most in favour; and^ indeed, that those are, gene- 
rally speaking, the only companies that are likely to com- 
mand support. It seems, therefore, a strange step to re- 
quire shares of considerable amount for companies to be 
formed under this Bill; a Bill which is supposed to have 
been brought forward in favour of a more facile combination 
of capital with labour. For it must not be forgotten, that 
one of the chief arguments in favour of the principle on 
which both these Bills have been brought forward, has been, 
that it is desirable to afford to the working classes the same 
facilities for combination in enterprise, the same ready means 
for investing their capital, as the more wealthy classes in the 
community already possess. But it appears to us, my lord^ 
that the restrictions I have alluded to in this Jomt Stock 
Companies' measure are such as to nullify^ its intentions as 
far as the working classes are concerned. Working men are 
not likely to join in any concern which is formed by shares 
of 25/. a*piece. 

" But our objections go, in fact, much further, and extend 
alike to each of the Bills which have emanated from the 
Board of Trade. We object to the whole plan of registra- 
tion, to the whole system of artificial credit, and of regu- 
lating by law the trade of merchants and the application of 
capital. Even if it be necessary to register companies at all, 
we see no reason why the companies contemplated by the 
Limited Liability Bill should be compelled to register under 
the regulations of the Joint Stock Companies Act, which 
have been proved by experience to be extremely cumbrous, 
expensive, and unsatisfactory. But any necessity, if such 
exist, for registering companies can only arise from their 
possessing privileges unaccorded to other partnerships, and is 
apart from the general question of limited liability. We 
think that any partnership, and even any individual trader, 
should be able to limit their or his liability at pleasure, and 
that the exercise of this privilege should not entail any re- 
gistration. But with regard to the other measure, which is 
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only a Loan Bill, we are unable to see why registration 
should be introduced into its provisions at all. We do not 
know why a loan, contracted under the provisions of this 
measure, should be registered more than any other loan con- 
tracted by a trader, — why a loan, advanced for one kind of 
interest^ should be subjected to this strict legislative super- 
vision more than a loan contracted for another kind. 

*' Now, if your Lordship will permit me, I will endeavour 
to show, very briefly, what is the history of this question ; 
how it comes that we are discussing limited liability at all, 
and how it is that we have to oppose an artificial mode 
of introducing that principle. Bather more than sixty 
years ago, in the year 1794, it was decided by the judges 
of the Court of Common Fleas, in the celebrated case of 
Waugh and Carver, that an advance of money to a trader, 
on the condition of receiving a portion of the profits, in- 
volved the lender in a partnership with the trader ; or that, 
as it is generally expressed, he that shares profits must share 
losses. This rule has been enforced ever since, to the great 
detriment, as is now generally conceded, of legitimate enter- 
prise. This artificial rule, — and I call it artificial because 
the obviously natural plan is to leave everyone trading, 
whether in goods or money, to make his bargain, and obtain 
his credit, as he thinks best, — is merely what Bentham 
termed judge-made law, and has never been enacted by the 
Legislature ; there is nothing in the Statute-Book to fetter 
the operations of trade in this respect. In fact, ever since 
this rule was first laid down, the Legislature of this country 
has been practically protesting against it, and has been 
affording means to the subject to evade it. Out of the very 
numerous Acts of Parliament that have been passed in 
favour of commercial companies, a great proportion are really 
nothing but expedients, rather expensive ones, to evade 
Waugh and Carver. The charters that have been granted 
by the Crown have had the same object ; and the registmtion 
under the Joint Stock Companies' Act was another step to 
enable capitalists and traders to escape some of the conse- 
quences of this judgment. This conflicting state of things, 
this policy of maintaining with one hand what was systema- 
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ticallj pulled down with the other, might have continued 
perhaps much longer. But an event ooourred shortly ainoe, 
which will make it impossible to maintain Waugh and Carver 
unaltered. From the moment of the repeal of the Usury 
Laws, it became impossible, I will venture to say, to miun- 
tain that rule of law. For to enforce that rule now is to 
say this, — that if a lender advance money at the usurious 
interest of 60, or 60, or 70 per cent., or at any interest you 
please, he may, in the event of the bankruptcy of the bor- 
rower, come in with the trade creditors, and prove for bis 
interest as well as for his capital ; but if a lender advance 
money on the fair and equitable terms of receiving remune- 
ration in proportion to the profit made by the money, then, 
in the same event, his claims are not only postponed to those 
of the other creditors, but he may lose his interest and 
capital, and, it may be, every shilling that he has besides. 
It is impossible that such a rule as this, which is as absurd 
as it is iniquitous, can be tolerated for the future ; and it is 
pretty generally conceded that some alteration must be made 
in the law. The question now is, how that alteration is to 
be carried out. 

'^ It would certainly appear that the simple and straight- 
forward course would be to repeal Waugh and Carver, and 
to restore the trade in capital to its natural state. But, 
instead of this, your Lordship proposes to build up a further 
artificial system, in opposition to the rule in that ease, to 
continue to countermine in opposition to it, and to add 
another battery to the array already mentioned, of acts of 
Parliament, charters, and incorporations. The Bill is to 
enable lenders to advance money on the conditions of re- 
ceiving a portion of the profits in the way of interest, with- 
out incurring the risk of partnership ; but this privilege is 
only to be obtained by a compliance vrith the strict and 
penal system of registration laid down in the Bill. Our 
objections to this mode of altering the law are much the same 
as are justly advanced against all legislation of this meddling 
and bureaucratic description. We object to it because it 
would tend to establish a system of artificial credit, by 
allowing a delusive array of the names of lenders and o( 
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the capital supposed to be advanced in the register, while it 
would afford no real guarantee of the solvency of the bor* 
rower, and thus be powerless in reality for its professed 
purpose. We object to it because it is based on the prin- 
ciple of ' protecting' the creditor; whereas we say that the 
creditor should look out for himself in this as in all other 
n:iatter8, and that it is absurd to pass laws in order to pre- 
vent people from doing foolish things, and from running 
foolish risks. If the principle on which these measures are 
founded be pushed to its logical extent, its absurdity becomes 
immediately apparent. If there is to be a State test of 
solvency, why not apply that test to all loan transactions, 
and all traders ? Why not register all partnerships, whether 
limited or unlimited, — the last having, if all experience, and 
recent events particularly, do not deceive us, no peculiar 
immunity from disaster? Why not register every trader, 
whether the great merchant or the small tradesman ? Why 
not demand from every man who walks into a shop to buy 
a pound of tea a certificate from Government that he is able 
to pay for it ? This may be said to be pushing the argument 
to an extreme length, but it is not always the worst test of 
an argument to do so. We on our side are willing to have 
our principle pushed to any length ; and we believe that the 
further it is pushed, and the more it is sifted, the more sound 
and unanswerable it will appear. We wish for free trade in 
capital, and free combination in enterprise. We wish that 
every trader, whether trading w'ith a partner or by himself, 
should be able to make a bargain on the precise terms, after 
the precise fashion, and with the precise liability, which may 
seem to him best for his interest. And we believe that if 
this simple rule were adopted, credit would immediately find 
its level, and that ' the public would show themselves quite 
sharp enough to look after their own business, without the 
help of the Board of Trade or any other department of State. 
"But we object further to this scheme for registration, 
because experience shows that it fails of its purpose, and is 
productive of evil results. It has failed in Ireland, where 
some such plan as this was introduced long ago. It has 
failed in America, where the evils of registration have thrown 
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a shade oyer the whole prindple of limited liability^ and 
have been exposed in a work of unanflwerable cogency. It 
cannot but be a matter of considerable sorprise that the very 
system which has been brought to condemnation in the 
United States should be embodied in the meaanies of the 
English Government 

«< We consider^ then^ that the proper course to be adopted 
in legislating on this subject would be simply to repeal the 
rule laid down in Waugh and Carver, and to allow every 
traderi and every partnership, to carry on their business on 
the principle of limited liability. At the same time, we 
think that a person or firm so trading ought to be required 
to give notice of the fact to all dealing with them by affixing 
a notice of it on the walls of their offices, and by placing 
such a notice on all their business documents. When the 
fact is thus made known, it would become the business of 
the creditor to look out for himself, to make all proper in- 
quiries, and to satisfy himself that he might give credit with 
safety. I have heard it objected that such a system would 
check credit ; but^ in point of fact, it would only (if it caused 
anything at all) cause credit to flow in a diBferent channel. 
Your Lordship is no doubt aware that in two large branches 
of trade at least — the Russia trade and the woollen trade — 
all transactions are carried on in cash. As no inconvenience 
results in these branches of commerce there is no reason to 
believe that any would arise from an extension of the plan. 
But this is a branch of the subject on which I will not further 
enter. It is sufficient to say that we propose no compulsion, 
and that if limited liability be found inconvenient, then un- 
limited liability would of course be the rule practically in 
force. All we ask is, that traders should be allowed to follow 
their own convenience. 

<^ I am sorry to have detiuned your Lordship, in opening 
the subject, with such lengthened observations, more espe- 
cially as some of the gentlemen here will speak with more 
weight than I can do ; and I have only now, on behalf of 
the Society, earnestly to press on your Lordship the necessity 
for introducing alterations in these Bills. Let usjiave firee, 
unreatrioted limited liability '— let us not b^^^pwn by 
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restrictive and fussy legislation — let ^s not take the already 
condemned laws of other countries, but let us lead the way 
by our legislation in favour of the full development of com- 
mercial enterprise and freedom." 

Mr. Edwin Field stated, that in asking this interview 
the Law Amendment Society assumed that the object of the 
Government was to effect the establishment of a complete 
law of limited liability, and to allow every honest connection 
formed on that basis between capital and labour by which 
the creditor was not deceived. The supposed inherent im- 
morality or public inutility of such connections the Govern- 
ment were now understood frankly to disregard, as being 
mere fallacies. This being so, — ^What was the true and 
philosophic method of proceeding in order to ascertain the 
principle^ upon which such a law should be framed? 
Clearly to go, if it were possible, to experience. We are all 
fond of building up laws on the shallow ct priori foundation 
of our own wits, instead of going to the solid inductive basis 
of experience. It is always too flattering to one's own con- 
ceit to take this plan ; and, moreover, it too often happens 
we can take no other. But he (Mr. Field) wished to impress 
on the authorities of the Board of Trade that there ex- 
isted with reference to the structure of the law now about to 
be framed, a body of recorded experience, and that this ex- 
perience was of a most remarkable sufficiency, because the 
Continent and America had, in framing limited liability 
laws for their respective countries, adopted principles dia- 
metrically opposed to each other ; and the contrasted results 
of each of the two systems, as developed in all the important 
legal cases that had respectively occurred under them, had 
been collected in the volume he held in his hand. Mr. Trou- 
bat's book was, in fact, directed to a comparison of the 
anatomy and diseases of the two systems, as they have 
actually appeared when applied to actual human affairs. The 
great point of antagonism between these systems was the very 
point on which the Law Amendment Society had especially 
sought that interview. Both systems aimed at protecting 
the creditor from being deceived. The Continental jurist 
says that this end can only be attained by not holding up the 
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limited partner as a baei« of oredit at all; and thia jurist 
therefore prohibita every registration or offidal disolosttre of 
the secret partner's name. The Continental jurist, moreover, 
says that the first essence of such a law must be that the 
limited partner sballt through all contingencies, be made safe 
agiunst becoming unlimitedly liable. He therefore makes 
every breach of such regulations (of registering capital, &c.) 
as he does establish, result only in nullity of the contract of 
partnership, and not in unlimited liability. The American 
jurist, on the other hand, seeks to effect the same result by 
requiring the limited partner's name, — capital, nature of the 
business, and the like, — to be all registered, and be visits 
every error, not by nullity of contract, but by unlimited lia- 
bility. To expose the folly of this second system, Troubat's 
book is chiefly directed ; and to this point of folly, ^as well as 
to the great facility afforded by the kws of Incorporation in 
the States, are to be attributed the small extent to which 
private limited partnerships, as compared with companies or 
societes anonymes^ prevail in America. While a charter, got 
for a few shillings, is a perfect law of limitation, the imperfec* 
tion of the law requiring registration would be seen by 
perusing the American law cases on the subjecti of which the 
principal were collected in the appendix to Troubat's book. 
On reference to those cases, all of which, of course, arose on 
failure, Mr. Field stated it would be found that in no one 
single instance, before the American Courts, had the creditor 
been deceived into giving general credit by those inaocuracies 
in registration and the like on which the litigation altogether 
turned. On the contrary, the creditor had very often become 
early aware of some inaccuracy, and had kept it as a piece of 
valuable pocket knowledge. Perhaps the inaccuracy had been 
plotted between himself and the general partner, that be 
might give him more credit safely. On this trap being set» 
the creditor and general partner had speculated wildly to* 
gether. If profit came, the creditor got a full slice of it. 
If insolvency, the piece of pocket knowledge was produced 
(an error in the register, or misprint in some advertisement), 
and the limited partner was held liable to his last cent. If 
he pleaded that the creditor had knowledge that his liability 
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WM only limited^ the plea was bad in law. The Law 
Amendment Society wished to urge on their Government^ 
as Troubat had done upon bisi that the French system of 
jurisprudence in this matter is the right one, while the Ame^ 
rioan» which the Board of Trade had too much adopted in 
their Bills, was eminently roguiah in its tendencies. 

The Pbbbibskt of ths Boabd of Tbads stated that 
in France interference by the secret partner rendered him 
unlimitedly liable. 

Mr. FxBijD replied that though the French Code had gone 
a great deal too far in that matter, yet that the principle of 
that rule was right, inasmuch as it proceeded on the law 
(well established here in England, as well as everywhere else) 
that whoever holde himeeff out to the world as a partner, 
whether partner or not, shall be responsible to the debts. 
As far as the prindple of ^^ ostensibility ** goes, and no further, 
the Law Amendment Society thought the doctrine of ^' in^- 
terference" right. The limited partner must not be put 
forward ostensibly as a partner without qualification. The 
true thing to aim at was that the limited partner should be 
a secret, rather than a registered, one. Mr. Field pointed out 
the dangers of error which would arise even from the small 
modicum of registry which the proposed .Government Bill 
required, and the uselessness of the information that registry 
would contain when all its dangers were escaped* What was 
the good of registering the amount of capital? The limited 
partner brought in, say 20,000 sovereigns to-day ; to-morrow 
the gold would be in the shape of ships or calicoes. In a 
twelve month's time it might be worth 2000/. only, or 
200,000/., and what on earth was the use of continubg for 
ever more to regi«ter 20,000^ in some Government book in 
Serjeant's Inn, in Fleet Street, as if it were a perpetual ex- 
istency ? Such an entry could only deceive. The one living 
continuing value of that figure, and the only reason why it 
is carried over in the books of the concern at all is, that, 
taken with the other relative figures set opposite to the other 
partniMrd' names, it denotes, partially or entirely, the frac- 
tienal or proportionate interest which the partner is entitled 
to in the undigested mass of ships and calicoes the concern 
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happens to own at every particular time. Except in that 
point of view, the figures 20,000/. contain a mere dead matter 
of history, relating only to the genesis, perhaps remote, of 
the concern, and uninteresting and useless to every one. 
Moreover, capital was always changing, not only in its value 
upon each true stock-taking, but in its real amount, owing 
to the drawing out or leaving in of profits, — such profits 
being, after all, only guesses. Troubat's collection of cases 
showed this system of register to be dangerous; the con- 
siderations Mr. Field was now urging further showed it to 
be puerile. The books of a concern were the only legitimate 
register of the afiairs of a concern. If Government would 
ensure that they should be accurate and forthcoming on 
failure, by making lies in them a misdemeanour, it was all it 
could properly do on the subject 

The Government Bill, moreover, proposed to allow limited 
partnership relations only between advancers of capital or 
workmen actually engaged, on the one hand, and the 
ostensible managing partner on the other. Why limit the 
application of the principle in this way ? Every canvasser 
and touter was, in one sense, a partner. Why does the 
Government prohibit him from becoming such in every 
sense ? It was clear to him (Mr. Field), that, with one ex- 
ception, the only true recipe for the proposed law was repeal 
" Waugh versus Carver," and leave the rest to itself. The one 
exception was, by enactment, to get over the legal difficulties 
arising from changes in the constituent members of firms 
from time to time ; and, if it could be, further to secure the 
secret partner a legal right to get in the assets after the 
death of the surviving ostensible partner. This, he thought, 
might be done by giving a quasi corporate character to the 
partnership, and allowing it (as all the world besides us 
does) to sue and be sued in its partnership or firm name. 
Mr. Field further stated, that we recognised now in our 
law very nearly the relation he conceived it was desirable to 
establish for limited partners. If a partner dies and leaves 
capital in the trade, and by his will desires it to be carried 
on, tha capital left in the trade alone, as far as the testator's 
estate and family is concerned, is liable to the subsequent 
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debts, and the continuing partners are trustees for the estate, 
of the testator's share, and of the subsequent profits arising 
in respect of it. The limited partner should be placed by 
the new law exactly where the testator's estate is now placed 
in the case just put. 

The President of the Boabd of Tbade stated that 
he had already pointed out in the interyiew that the object 
of the Government was mainly to open a new door to the 
application of capital. Capitalists were always at seek for 
inyestmentSy and the Government law, which merely pro- 
posed to allow loans for a share of the profits, might give 
them a new method of effecting this. 

Mr. Field replied, that every union between capital and 
labour must be looked on as a marriage, trade and profit 
being the progeny; — that all through die interview it had 
forcibly struck him that his Lordship, while having this 
notion of marriage in his mind, had fallen into the serious 
error of confounding the genders ; — that in the actual affairs 
and occurrences of life the mover towards a union was 
always the one who was to find labour, the party applied to, 
the one who was to find capital; the ostensible working 
partner was the male, the capitalist the female^ in the union ; 
the man proposed the marriage, she, if well advised by )ier 
friends (and she was always wise enough of herself), would 
only consent to it, and would only allow the stipulated por- 
tion to go into his hands to be dealt with jure marito, pro- 
vided there was a most unimpeachable settlement to her own 
separate use of all the rest of her money. Entire freedom 
of all that rest from his debts and engagements was abso- 
lutely necessary to such a marriage. The Government 
articles of settlement were such as no capital would ever 
consent to marry any labour upon. Mr. Field repeated the 
arguments of the paper which he had read before the Law 
Amendment Society, that the now projected union between 
capital and labour was to be proposed to the capitalist for his 
adoption in competition withy and in the hope that he would 
take it in preference to, the more illegitimate union the law 
at present allows, under which, since the repeal of the Usury 
Laws, he might enter into the union, thereby creating a 
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trade, and thus creating the oreditors of a trade ; and theoi 
a» against those very creditors, not only sweep off all the 
profits, and a great deal more, in the shape of interest; bat, 
upon failure, oome and prove, as a creditor against his own 
trade, in competition with the real trade-creditors, Mr. Field 
could understand that there might be wisdom on behalf of 
creditors in requiring that loans for the permanent service of 
a trade in the way of capital*^(say loans for a year or more 
eertain)---fihould be restored (just as bills of sale now are), 
because such loans on failure come into competition with the 
creditors; but to allow these loans to go unregistered as 
long as they are competing ones, and yet, if they are agreed 
to be postponed to the cr^itors, then to require them to be 
registered (under the most extravagant penalties for omis- 
sion), did seem to him a strange project If the object were 
to induce the leaner to enter into the second and more legiti* 
mate form of union instead of the first, the first it was that 
should have Government impediment thrown about it, and 
the second it was that should be left free* 

In answer to a question about the other Government Bill 
for allowing Companies to enjoy limited liability, Mr, Field 
stated that he desired to avoid going into the matter of that 
Bill until the general previous question should have been 
determined, whether limited liability should be granted to 
every one who did not hold himself out, or allow himself to 
be held out, as a partner. But he said that the observations 
he had made on registering capital and the like would show 
how faulty he considered the whole legislative structure of 
Joint Stock Companies, on to which structure the new Bill 
was proposed to be patched. He thought the Government 
had in these laws undertaken to regulate a vast deal of the 
purely private inter se afiairs of the partners on wbioh it 
should have left them free. 

Mr. W. Hawes said that he attended the deputation as one 
of the few members of the Society unconnected with the Fro* 
fession. He wished to call Lord Stanley's attention to the 
commercial bearing of the registration clauses upon partner* 
ships generally, and then to the efieot of the measure upon 
individuals conducting their business without a partner. 
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He stated his decided opmion that all registration wfui iise- 
lesa, indeed worse than useless ; that it was no afiair of the 
public from whom a trader borrowed money ; and to suppose 
that the registration of a loan at one period was a security 
or guarantee that it was intact at another period was absurd* 
Begistration was calculated to mislead; for people* placing 
some value upon the evidence of the regietry that the capital 
had been paid up, would neglect to make proper inquiries 
for themselyes before they trusted a registered firm; and it 
would increase the difficulties of those who wished to inquirCj 
for the regbtry would be appealed to and treated as satisfac- 
tory evidence of solvency* 

Mr. Hawes said that the registry of lenders' names, apart 
from the capital subscribed, might be used so as seriously to 
mislead creditors. Well-known names would be put upon the 
registry, and upon the faith of such names undue credit would 
be given. Indeed, it bad always appeared to him that this was 
the most objectionable part of the system generally under- 
stood as ^^ Partnership en Commandite;" all the public re- 
quired was, so dear and unmistakeable a publication of the 
trading under limited liability that no one could be deceived. 
This he pointed out could be perfectly accomplished by 
obliging the words " Trading under limited liability/ " to be 
painted in legible letters over every entrance to the place of 
business, as the Inland Bevenue now requires the words 
'^ Licensed to deal in so and so " to be painted over the door ; 
and also that the same words should be engraved or printed 
or written upon every bill, invoice, or other document issued 
from or by the partnership. 

Mr. Hawes said there could be no valid reason why a 
loan of money, which might be invested in merchandise the 
day after it was registered, should be registered, and a loan 
of goods or of money on an acceptance be unregistered. All 
three equally supplied capital with which the business was 
conducted, and the possession of which entitled the trader 
to credit. In fact, whilst the registration of the lender will 
introduce elements for litigation, the public declaration of the 
trading under limited liability, in such a manner that no one 
could be deceived, would render it almost impossible. 

BE 2 
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To carry out this view he stated that it was necessary 
only to enact that no trader or partners of a firm^ whether 
active or dormant^ who fjuled to announce in the manner 
he had described that they were trading under limited liabi- 
lity, should, on fdlure^ benefit by its provisions. 

The next subject to which he wished to call the attention of 
Lord Stanley was the operation of the indorsement by limited 
liability partnerships on bills of exchange. It appeared to 
him almost impossible to foresee its effect upon the value of 
this class of commercial securities. 

He then referred to the advantages proposed to be given 
under the Bill to two traders in partnership over one 
person trading by himself. He said the Bill was imper- 
fect, and manifestly unjust to every individual trader ; and 
that if the principle of limited liability was good^ it ought to 
apply equally to all; and that wherever a special contract 
with limited liability was made between a debtor and creditor, 
it ought to be equally binding whether there were one, two, 
three, or more partners. 

Lord Stanley here interrupted Mr. Hawes, and asked 
whether he understood rightly that he advocated the limitar- 
tion of liability by individuals as well as in partnerships. 

Mr. Hawes said undoubtedly he did ; that if it were right 
that two persons should be able to limit their liability, there 
could be no principle which could justly deprive one person 
of the same advantage. In fact, the tendency of this Bill was 
to give undue encouragement to partnerships at the expense 
of individuals, to raise up combinations of capitals, large or 
small, to the injury of the large or small individual trader. 

Mr. Hawes's next objection to the Bill was its uselessness 
now the Usury Laws were repealed. It was legislating for 
a bygone state of things. He contended the public were 
not yet aware of the advantages within their reach by the 
repeal of these laws. 

Limited liability was now to be obtained, and a share of 
the profits of business secured without the intervention of this 
Bill. By renewing a Bill year by year, and fixing a rate of 
interest for the coming year at about the rate of profit 
realised from the use of the capital in the previous year, not 
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only could liability be limited^ the profit-rate of interest 
Becured, but the claim upon the estate, in case of failure, fur 
the full amount of the loan be preserved; — an advantage of 
which it was the object of this Bill to deprive the lender. 

Seviewing the Bill as a whole, he stated his conviction 
that the reliance which the public would for a time place 
upon the registration clauses would make the Bill injurious 
to the trading-classes, and that when used it would be by 
those who wished to obtain undue credit by the regis- 
tration under authority, of an array of names, and perhaps of 
capital, as vouchers for their character, &c., and that this 
registration would specially favour the speculative trader. 

He believed that no system could be framed to meet the 
innumerable and constantly varying circumstances under 
which capital would be withdrawn firom these partnerships, 
and fictitious entries substituted for it; and which, when 
failure arose, would leave the creditor worse off than now, 
unless he determined to embark in almost interminable law- 
suits. Believing, then, that the introduction of this system 
of registration would certainly originate classes of frauds 
now unknown, he objected to any legislation which would 
invest limited liability with a false and unreal value, and 
would tend to deter people from the exercise of that amount 
of caution and inquiry without which no business can be 
safely conducted. 

He objected to all registration, and required no further 
legislation than the repeal of the law based on the decision 
of Waugh and Carver, and the imposition of an obligation 
upon those who wished to limit their liability, to make it 
public to all with whom they deal, and from whom they ask 
for credit ; in fact, to limit their liability by special contract 
with every creditor. 

Mr. Hawes then referred to one clause in the Bill which 
he believed would produce the greatest moral and commercial 
benefits. By clause 7. agents, clerks, foremen, &c. could be 
admitted to share profits, without thereby being invested 
with the ordinary rights of partners. 

He expressed his belief that arrangements under this 
clause would in the course of time bind together the in- 
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terests of workmen and their masters so securely, that the 
increased profit arising from the employed being pecuniarily 
interested in the success of the business in which they were 
engaged, would give to the master the benefit of all the 
moral advantages arising out of a community of interest 
being established between himself and his workmen, without 
any decrease of his income. 

Mr. Frederick Hill, Mr. Couch, and Mr, Ayrtpn each 
addressed some observations to his Jjordship. 

After a lengthened discussion, Lord Stanley expressed 
his obligation to the members of the deputation for the in^ 
formation they bad afibrded them ; and the deputation having 
thanked his Lordship for his courtesy, then withdrew. 



No. IV. — Pbooeedings of the Societt. 

!• Resolutions of the Committee on Judicial Tribunals 
and Procedure respecting Serjeant Woolrych's Paper on 
Summary Convictions, as amended and adopted by the Society 
March 26th, 1855. 

I. " That all charges of simple larceny, or of other offences 
punishable as simple larceny, where the value of the property 
stolen does not exceed ten shillings, should be heard and deter- 
mined in like manner as cases are now summarily dealt with, by 
justices assembled at Petty Sessions; provided, nevertheless, that 
the accused should have the option of being tried by a Superior 
Court, and that the justices should have power to remit to a 
Superior Court any such cases as they may think fit. 

II. "That tlie punishments for the respective offences thus 
placed under the new jurisdiction should be a fine not exceeding 
five pounds or imprisonment, with or without bard labour, not 
exceeding six calendar months; but that no whipping ought to 
be allowed," 

II. Resolutions agreed to by the Committee of Judicial 
Tribunals and Procedure, to whom Mr. Chisholm Anstey's 
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Paper on some Defects in the Law of Habeas Corpus^ was 
referred^ and adopted by the Society April seth, 1855. 

I. ** That it is a theory of our Constitution that every subject 
illegally restrained of his or her liberty is of right entitled to the 
interference of some competent Court, and to be discharged from 
such custody when the Court dearly perceives the illegality of it ; 
and that the writ of Habeas Corpus ad subjiciendum is the one 
great remedy which has been specially appointed for securing and 
enforcing that right. 

II* " That the existing practice in Habeas Corpus is in some 
important respects repugnant to the constitutional theory above 
statedi and particularly in the following instances : — 

^* 1. That the writ is not grantable but to the detained person 
or to one suing in his or her behalf; whereby the consent 
of the person detained, even in case where the prisoner 
is unable or through terror unwilling to give it, is made 
a condition precedent to any investigation into the causes 
and circumstances of the imprisonment.^ 
^^ 2. That costs are not| and from the nature of the case can- 
not be, awarded in any event, or under any circum- 
stances.^ 
^' 8. That the Courts have refused to allow to the statutory 
writs, within the limited range of the operation of those 
writs, the general effect of a Habeas Corpus issued at 
Common Law, or to the Common Law writ the par- 
ticular effect of those given by the statutes.^ 
*'4. ThtLt the return in Habeas Corpus, albeit false, is to 
all intents and purposes conclusive, if the writ were 
issued at Common Law, or under the Act of Charles 
the Second; and that the defective wording of the 
56 Geo. IIL c. 100. has made the return almost con- 
clusive even in the few cases which can arise under that 
Act, from which all cases of process, whether civil, 
criminal, or supposed criminal, are in terms excluded.^ 

1 By loin* Mcidebt of the PrMi, the uiual notification of the authorship of 
this excellent Paper was omitted. 

« See pp. 3, 4. and 19. of the Paper «* On some Defectt in the Law of Habeas 
Corpus." 

' See pp. 6 and 19. of the game Paper. 

* See pp. 3^. 7 — 9. and 19 of the same Paper, 

» See pp. 6—9. and 19. of the same Paper. 
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^ 5. That to no retam whatever in Habeas Corpus, whether 
at Common Law or under either of the statutes^ is tra- 
verse, plea, or demurrer maintainable; the return not 
being conceived in former dajs to be a record in the 
proper sense of the term, and no similar enactment to 
that which still enables the subject to contest the truth 
or sufficiency of an office found, having ever been passed 
with respect to the return in Habeas Corpus.* 

"6. That it is a consequence of the state of practice de- 
scribed in the two last Resolutions, that any and every 
* cause' which any wrongdoer in such cases may think 
fit to 'return' to this great constitutional remedy against 
oppression is treated with the same respect as if it were 
the solemn, authentic, and final sentence of a Court of 
Justice.* 

" 7. That no provision exists for the always probable case of 
a change of custody before service of the writ, or for the 
concealment of actual custody after such change has 
been effected ; it not being, even where infants are con- 
cerned, in the power of the Court, — although it be the 
Court of Chancery itself, — to order the restoration or 
even the discovery of the persons detained and concealed 
in such a case, even although the party making the 
evasive return confesses the concealment' 
That in the case of commitments for alleged contempt 
of the Superior Courts, there exists an especial hardship 
on the prisoner, it being the invariable practice to 
commit in such cases without warrant, and the Court 
" which commits, even where the commitment is in mani- 

fest breach of the law being allowed to reserve to itself 
the sole right of restoring or refusing to restore its 
prisoner to liberty; an arbitrary doctrine invented by 
the Courts themselves, without the sanction of a Statute, 
and justified by a supposed Comity called the * Comity 
of Courts ' although it embraces only the Superior Courts 
of Westminster, and does not preventeven their decisions 
from being drawn ad aliud examen by means of any 
process whatever, excepting only the great and efficacious 
writ of Habeas Corpus.^ 

' See pp. 6 — 9. and 16 — ^20. of the same Pbper. ' Ibid. 

' See pp. 15 — 18. and SO. of the same Paper. 
* See pp. 10^15. and 90. 
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^* 9. That in consequence probably of the old doctrine that 
the writ, the return, and the remittitur endorsed, con- 
stitute no proper record, it is not competent to the 
parties aggrieved in such cases to sue their Writ of Error 
to a higher Tribunal, although there cannot be assigned 
any reason why they should not, upon the fiat of the 
Attorney-Greneral, and not as of course, be held to be 
entitled to that writ, as of right, whether upon the 
refusal of a Habeas Corpus, or upon the judgment of the 
Court on the return.* 
IIL ** That in all the above particulars the law of Habeas 
Corpus seriously calls for the consideration of the Legislature, 
with a view to establishing upon an efficient footing this mode of 
personal protection of the subject'* 

IIL Resolutions on the Law of Partnership adopted May 
7th, 1855:— 

I. ^ No person ought, by reason only of his being entitled to 
share in the profits of any business, to be liable to pay the debts 
or perform the contracts or engagements incurred or made or 
entered into by the persons by whom the same is carried on. 

IL " The persons by whom the business is carried on, or who 
sufier their names to be used, or themselves to be held out to the 
world, as partners, ought alone to be liable for the debts, contracts, 
or engagements of the business. 

m. ** A person ought to be allowed to become entitled to a 
share of the profits with a limited liability to the losses of a busi- 
ness ; and such person should not as against the creditors of the 
business have any title to the property or assets thereof; and 
should be compellable to contribute the share of capital he may 
have agreed to provide. 

IV. " Any person carrying on a business, who knowingly or 
wilfully makes any false representation as to the liability of any 
person as a partner therein, or otherwise to contribute to the 
capital or expenses thereof, and thereby obtains money, goods, or 
credit, should be guilty of a misdemeanour. 

y. *^ Any partnership should be capable of suing and being 
sued in the name of the firm or description used by the partner- 
ship at the time of the right of action accruing ; and service of 
process at the place or any place of business of the partnership 
should be deemed good service." 

* See pp. 18—30. of the same Paper. 
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IV. ReaolutioiiB of the CriminAl Law Committee on Mr. 
David Power's Paper entitled " AmendmentB required to be 
made in the Acts of last Session relating to Juvenile Se- 
formatories,'' and adopted by the Society on May 21st, 1855. 

'' L That the enactment in the 17 k 18 Vict, c 8&, which pro- 
vides that before a child can be sent under that Act to a Refor- 
matory he shall be sentenced to fourteen days* imprisonment at 
least in gaol^ shoold be repealed* 

<< II. That where a child has been committed to a Beformatory, 
the parish in which the offence was committed should be liable to 
pay to the Reformatory a certain weekly sum for the maintenance 
of such child; power, however, being given to such parish to 
obtain repayment of the amount from the parish in which at the 
time of committing the offence the child was legally settled. 

'< IIL That such payment^ or part thereof, should be assessed 
upon the parents of the child, being of sufficient ability, and be 
enforceable by the parish upon which the burden of such main- 
tenance falls, as payments assessed under 43 Kli2. & 2. s. 7. are 
now enforced. 

" IV. That power should be given to counties and boroughs to 
establish and maintain Reformatories out of the rates, as provided 
for by the Middlesex Act. 

<< y. That it is expedient that an Act should be forthwith passed 
by the Legislature declaring that the Industrial Day Feeding 
Schools of Scotland are within the provisions of 17 k 18 Vict 
c. 74., being ' An Act to render Reformatory and Industrial Schools 
in Scotland more available for the benefit of vagrant children.' ** 

y. Besolutions of the Committee on Legislative and 
Judicial Registration on the Consolidation of Local Laws, to 
be proposed at a future Meeting. 

<< L That there are now in force in the United Kingdom many 
thousand legal provisions of a merely local oharacter, emanating 
either from custom, usage^ or prescription, or express charter, or 
parliamentary enactment. 

*< IL That these local laws to which every member of the com- 
munity may be suljected, are often wholly unknown to» if not 
concealed from the public, and are for the most part rendered dis- 
advantageous even to the particular localities in which they pre* 
vail, both in consequence of the altered habits of society and tb^ 
conflicting nature of their provisions. 
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<< m. That it is desirable to substitute as far as possible, in all 
cases, general and comprehensiye laws for enactments of a limited 
and partial operation ; and, where this may not be possible, to 
provide for the ascertainment, authentication, and promulgation of 
th,e custom, ordinance, or other authority under which local laws 
exist. 

'* lY. That no plan for the consolidation of the general laws of 
England can be advantageously acted on without dealing with the 
existing local laws, 

*< Y. That it is expedient, in consolidating the existing local 
laws, to revise and preserve for general adaptation enactments of 
a really beneficial character, and to annul those which are incon- 
venient, prejudicial, or inoperative. 

" YL That it is desirable that Parliament should make better 
provision for preventing the introduction into Private Acts of any 
kind of provisions in the nature of local laws." 

YI. BesolutioDS of the Committee of Commercial Laws on 
Mr. Basting's Paper on the expediency of repealing the 17th 
section of the Statute of Frauds were adopted by the Society 
on June 4th9 1855. 

" I. That any unnecessary impediment in the way of enforcing 
contracts of bargain and sale of goods, is detrimental to the free 
action of commerce; and that unnecessarily artificial rules of 
evidence are opposed to a sound system of judicature. 

** n. That experience has proved that enactments for compelling 
written contracts of bargain and sale of goods are in most cases 
disregarded, and that in all cases they are now unnecessary, 
owing to the change of the law which permits the admission of 
the evidence of parties to a suit. 

"III. That the 17th section of the Statute of Frauds, and the 
7th section of the 9 Geo. lY., have established an unnecessary im- 
pediment in the way of enforcing contracts of bargain and sale of 
goods and unnecessarily artificial rules of evidence, and that these 
eotions ought to be repealed* 

<^ lY. That the repeal of these sections is the more to be de- 
sired, inasmuch as it would pro tanto assimilate the Commercial 
Laws of England and Scotland.*' 
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1. Fluksb v. Tatlob. 3 Drew. 183. 

Aeeounii — JuritdidioH of Eqwty om to MatUn of. 

One of the greatest inconyenienoes in a system of jurisprudence 
like our own, where justice is administered upon different prin- 
ciples by distinct Courts, is in not knowing in what Court to 
proceed. In no case can this be better illustrated, than when a 
person has to consider whether he shall take proceedings at Law 
or in Equity for an account " It is difficult," observes Sir R. T.* 
Eandersley, Y.C, ^to lay down any fixed rule which goes to 
mark out the line between those cases where an account must be 
taken in Equity, and where it need not An attempt has been 
made to lay down such a rule, by saying the accounts must be 
mutual, that there must be receipts and payments on both sides. 
Now, even if that were the rule, this case does not contain any 
allegation of any receipts by the plaintiff. But it really appears 
to me that it would be dangerous to lay down the rule in such 
terms. For, take the common case of any gentleman of fortune 
keeping a mere money account, not a business account, with his 
banker ; he pays money to the banker, and the banker pays his 
cheques : that is mutual receipt and payment ; the banker receives 
money from the customer, and pays cheques to the customer ; and 
the customer pays money into the banker's, and draws money out. 
If the rule were as stated, such a case would fall within it, while 
it is clear in such a case no bill would lie. It is therefore 
dangerous to say the Equity depends on mutual receipts and 
payments ; the Equity must depend, in each case, on the nature of 
the account ; it depends on this, whether the account is in its own 
nature, not merely from number of items, but from its nature, so 
complicated, that this Court toill say, such an account cannot be 
taken in a Court of LawP 

2. Tench v. Cheese. 19 Beav. 3. 

Aeeumuhtion Trusts for -^TheUuton Act, 

The object of the Thelluson Act was not to prevent an 
accumulation by operation of law, but such as there is an express 
direction to make beyond certain periods. Thus, where a testator 
gave his real and personal estate to trustees, in trust to pay an 
annuity to A., and if she should have children, to raise 4000/. for 
the younger children, and he gave the residue, "with the accumu- 
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latioDSy which he directed his trustees to place out on mortgage," 
upon trust for the eldest son of A. on his attaining twenty-one 
and taking the testator's name, and if there should be no child of 
A., then on trust for B., upon attaining twenty-five, and taking 
the testator's name. At the expiration of twenty-one years from 
the testator's death, A. had no child. It was held by Sir John 
Romilly, M. B., that as there was no direction to accumulate, the 
case was not within the Thellqson Act, and that the accumula- 
tion must therefore go on, until some person obtained a vested 
interest in possession in the property. << The principle," said his 
Honour, <^ which ought to guide the Court in these cases, appears 
to me to be this : — that it is the duty of the Court to examine the 
will, and to ascertain whether the accumulation beyond the 
twenty-one years takes effect by reason of a direction for that 
purpose contained in the wiU, or whether it takes effect by reason 
of the manner in which the law operates upon, and deals with, a 
fund so circumstanced. 

^< Suppose a testator directs a sum of money to be invested in the 
Funds immediately on his decease, in the names of bis executors, 
to be paid to the person who shall establish that he is his heit^at* 
law. It may happen that this may not be ascertained for upwards 
of twenty-one years. It is the duty of the executors to accumulate 
the funds till the heir-at-law is ascertained. This is what the 
Court would do. It cannot, I think, be reasonably contended, that 
this gives the next of kin a right to the accumulations after the 
twenty-one years have expired, when the heir has made out his 
title, assuming it to be twenty-five or thirty years after the death 
of the testator, and that he has not done so before from absence 
abroad or other satisfactory reason. The heir then shows that he 
had a right to this money as soon as it was invested, tbat it was 
then his money, and that the accumulations are derived from his 
property, which, from the causes above referred to, he had not the 
opportunity or means of asserting his title to, or of obtaining. By 
law the next of kin has no right to it, and I think the Statute, 
operating upon the will of the testator, does not give them this 
right. If the heir-at-law had established his title within one year 
of the death of the testator, he might have retained the money in 
the same investment, and if the trustees had consented to act, he 
might have produced the same accumulation by his own free will 
and pleasure, at the end of twenty-five or thirty years. The fund 
is the same ; he was entitled to it on the death of the testator ; 
the fact of his establishing his title some years sooner or later, 
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does not affect that right; hia title, when establidiedi has 
reference back to the time when the fund was created." His 
Honour then cited with approbation, the caties of Lombe v. 
StoQghton (12 Sim. 804.), and Bridgnorth v. Collins (15 Sim. 
538.), which must be considered as overruling McDonald v, 
Bryce (2 Keen. 876.> 

d. Matok 09 LoKDOH T. CoHBE. 4 H. L. Cas. 1089* 

Appeal — CompromiH qf — Uouu qf Lord$ — Practice, 

The House of Lords will refuse to allow a cause to stand over 
indefinitely, though upon the understanding that the appeal is to 
be compromised, but will require it to be proceeded with in 
its regular turn, or to be withdrawn. 

4. Glendonwtn v. Maxwell. 1 Macq. 791. 

4pp<fl>le AH^ditiim ofihM Hcmn of Lordt — SembU, itt DeeUiom cannot h€ 
ovenukd tvtn ky iMf, 

In this case, Lord St. Leonards, after referring to a dictum of 
Lord Loughborough in Newlands v, Newlands, Morrison's Dic- 
tionary, p« 4295., added, ** that it shows one thing with reference 
to a point which has been in controversy between myself and a 
noble friend of mine (Lord Campbell), not now present, as to the 
power of the House of Lords, not of reversing its own decisions, 
but of correcting an error in law in future cases. It is quite clear 
that Lord Loughborough considered that if this House went wrong 
in point of law in a particular case, although it could not reverse 
its decision, yet it was not bound to persevere in error. Thdt 
opinion I still entertain. With regard to this opinion of the noble 
lord, the learned reporter, Mr. Macqueen, has written the follow- 
ing note : " With the most profound deference, it may b^e suggested 
that a decision pronounced by the House of Lords on an appeal 
or writ of error is necessarily law, simply because it emanates from 
the highest tribunal There can be no inquiry as to its rectitude, 
for there is no test by which to examine it. It binds all, except 
the legislative power, which, no doubt, may alter it ; but how ? by 
altering the forw?, which the House itself cannot do. The theory 
of the Constitution seems to be that the ultimate appellant juris- 
diction is infallible : it cannot err. Its decisions are to be obeyed, 
not criticised. The well-known case of Reeve v. Long, Salk. 
827. J 2 Cruise Dig. 336., seems in point. There the reversal by 
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the Lords was against the opinion of all the Judges : a General 
Act was passed (10 & 11 WilL 3. c. 16.), altering the law laid down 
by the House. The principle on which the Act proceeded would 
appear to have been, that what the Court of Last Resort decides^ 
howeyer inconvenient or unjust, is law^ and to be set right only by 
Parliament Hence, even where the Law Lords differ in opinion, 
where they are equally divided in giving judgment^ and where con- 
sequently, as some may irreverently imagine, the soundness (^ their 
final determination may be questioned, it will nevertheless be as 
good law as if the Peers had all cordially concurred in voting it. 
Thus in the Queen v. Millis, 10 C. & F. 534., Lord Lyndhurst, Lord 
Cottenham, and Lord Abinger were of one mind ; Lord Brougham, 
Lord Denman, and Lord Campbell, of another. The decision was 
said to be a negationy proceeding upon the ancient rule of the law 
semper prasumUur pro negante. But the Court of Exchequer, 
in the case of Catherwood t?. Caslon, 13 Mee. & Wels. 261., treated 
this as a light mode of dealing with a judgment of the House of 
Lords. They looked to the result, and there they found that the 
house, as a House, had given a judgment ; and then they said, by 
the mouth of the learned Baron Parke, ' that authoiity binds us.' 
The contrary doctrine, Lord Campbell holds, would endanger titles. 
Notwithstanding all this, it must be owned that one or two well- 
known decisions of the House have been tabooed by the profession ; 
not, however, by holding them to be wrongy but by making out 
invariably that they have no application to other cases. I think, 
however, it will be found that the House itself has never revoked 
what it has once deliberately laid down on an appeal or writ of 
error. Suppose the Lords were now, in 1855, to entertain mis- 
givings respecting the principle on which they decided the great 
Bridgewater Case in August 1853 ; is there any power short of a 
statute that could alter the law of that celebrated a^udication ? 
And is not the House itself as much bound to conformity as the 
other Courts of the country ? ^ 

5. GuBNET V. Gurnet. 3 Drew. 208. 

Attetting Witnen to Codicil — Legatee by WUL 

Although under the 15th section of the Wills' Act (1 Vict. c. 26.), 
if a person to whom a legacy is given by a will attests its execu- 
tion, the legacy thereby becomes void, nevertheless the Court will 
not extend the operation of this provision of the Statute, the policy 
of which may well be questioned since we have admitted the 
evidence of interested persons in courts of justice, allowing their 
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interest to affect, not the admunbiHty, but the credibility only, of 
the evidence. In the above-mentioned case, it was held by Sir 
R. T. Kindersley, Y.C, that the bequest of a legacy by a will was 
not void because the legatee had attested a codicil which gave him 
nothing : and that a residuary bequest in a will was not rendered 
void, in consequence of the residuary legatee attesting a codicil^ 
which, by revoking legacies, indirectly conferred a benefit upon 
him by increasing the residue. 

6. Thobnbbb v. Wilson. 3 Drew. 245. 

Chariiahle Use-^Mortnudn-^WUL 

A testator devised land to the ''then minister of the Boman 
Catholic chapel at Lawkland, and his successors, ministers of the 
same chapel, for ever, as an addition to the stipend at such chapeL" 
He devised to *' Thomas Wilkinson, minister of the Boman 
Catholic chapel at Kendal, and to his successors, for ever, other 
estates. He devised to the officiating minister of the said Boman 
Catholic chapel at Kendal" for, and during the term of seven 
years next after his decease, the rents and profits of other lands. 
It was held by Sir B. T. Kindersley, V. C, that these devises 
were intended for the benefit of the church, and not of the indi- 
vidual donees personally, and were void, under the statute of 
Mortmain, as being in the nature of charitable trusts. 



7. Babbeth ▼. Squibb (No. 2.). 19 Beav. 77. 

Crott Bemaindera —- when impUid, 

When cross-remainders are expressly limited by a will to take 
effect in a given event, the Court will not imply cross-remainders 
between the same persons, in a different event. Thus, when a 
testator gave real and personal estate to trustees, upon trust, as to 
one-fifth for each of his five children for life, and after his or her 
decease, for his, or her children, which he or she should leave at 
his or her decease ; and if he or she should leave none, in trust for 
the other children for life, and after the death of aU the children, 
in trust as to the corpus, for all the grandchildren of the testator 
per capita. One child died, leaving a child who died before the 
last of the testator's children. It was held by Sir John Bomilly, 
M. B., that such child took an estate for his own life only, that 
one-fifth, was undisposed of until the death of the surviving child, 
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and that croM-remaindors were not, in the event which bad hap- 
pened, to be implied, Hi9 Honour said that he did not dispute 
the autboritj of Vanderplank v. King, 3 Hare 1., but bis opinion 
was, that this was a oase in which the doctrine of Clache's (Dyer, 
830 i«) case was applicable. 

8. ATTOBNET-Gsin&SAL ▼. Olaphah. 4 De 6ez, Mae. h G. 691. 

Evidence — when received to conetrue a Deed, 

The Lord Chancellor in this case, reversing the decision of 
Sir W. Page Wood, V. C. (reported 10 Hare, 540.), who ad- 
mitted parol evidence, to vary the words of a deed of trust of a 
Weslejan chapel, made the following important observations: 
" In Lady Hewley's case, Shore v. Wilson (9 C. and F. 355); and 
in the later case from Dublin, Drummon v. Attorney-General 
(1 D. and W. 338. ; S. C. on appeal, 2 H. and Cas. 837.), parol 
evidence was received onfy to enable the Court to understand and 
construe the deed under which the trusts existed. The great 
question in the former case was as to what was the sense in which 
the words ** Godly preachers of Christ's Holy Gi>spel ** were to 
be understood, in the deed creating the trust ; and in the latter, 
the question was, in like manner, as to the meaning of the words 
** Protestant Dissenters.** In both these cases the parol evidenee 
was necessary, in order to enable the Court rightly to understand 
the deed. Certain words were used which it was necessary to 
construe, and this could not be done without admitting a great 
deal of evidence as to the state oX religioiis parties at the time 
when the deeds were framed. For such a purpose the evidence 
was most reasonable. It was like the evidence afforded by a dic- 
tionary, whloh enables ns to translate a foreign language: or a book 
of science, which gives us the meaning of words of art. Bat 
neither the authority of Lord Lyndhurst in this Court» nor of 
Lord St. Leonards' in Ireland, nor, finally, of the House of Lords, 
whichf sanctioned the admission of such evidence in the two caaes 
I have referred to, afford any support whatever to its reoepticm in 
ih\9 ease ; where it is looked to^ not for the purpose of enabling the 
Conrt better to understand the deed, bnt for the purpose of 
proving that the provision in tlie deed giving the appointment of 
the preachers to the trustees, would, after the death of Mr. Wes- 
ley, clash with the general system of Methodism, which it is 
supposed would not have been intended by the founders." 
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9. Maohse v. ITAlusteb. 3 Ir. Cbu Bep. 604. 

Sutband and Wijk -^Maniag^ ofdmielhd Scotchman in Enffbutd^JntUdiciUm 
of ScoUh CauriB in a proceeding fir JHwrtc, 

A marriage was celebrated in England between a Scotchman 
who had not changed his domicil, and an Irishwoman, who after 
the marriage retamed to and remained domiciled in Scotland. It 
was held by the Lord Chancellor of Ireland (the Right Hon. 
Francis Blackbnrne), that the marriage might be dissolved by a 
decree for divorce on the ground of desertion and non-adherence 
by the wife, pronounced by the, Court of Session in Scotland, so 
as to render a subsequent marriage by the man valid. " The 
question," said his Lordship, " is one of novelty and considerable 
difficulty, and one which I cannot approach without much doubt 
and hesitation. 

« The case of Warrender v. Warrender (2 C. & P., 488.) is ex- 
pressly in point ; and acting on that case and Munro v. Munro 
(7 C. h P. 842.), I am bound to hold the marriage to have been a 
Scotch marriage, notwithstanding Lolly's iCase (Russ. and Ry. 
C.C. 237.). It was held in that case that a marriage celebrated in 
England, the parties being both English, could not be dissolved 
by the Scotch Courts. The parties in that case were not domiciled 
in Scotland, and had gone there merely for the purpose of getting 
rid of the marriage. Whether that can be followed or overruled, 
I think it plain that the principle of it will not be extended, and 
ought not to be applied to a case like the present, when one of the 
parties was at the time of the marriage a domiciled Scotchman." 



10. Cabtwkight v. Cabtwright. 10 Hare, 630. 

BmAand €md Wifi -» Prtnnso a$ to Separation — Misconduct of Husband, 

No principle is more just, than that a person should not obtain 
ah estate or interest by the interference of a Court of Equity, 
by his own wrong. This was well illustrated in the above- 
mentioned case, where it appeared that by a marriage settlement 
lands were vested in trustees, upon trusty to pay the rents and 
profits to the intended wife for her separate use for life, to be 
applied for the benefit of herself, and also for the support, main- 
tenance, and education of the children of the marriage ; and after 
the decease of the wife, to the use of the husband, with remainder 
to his first and other sons in tail ; and there was a proviso that 
in case a separation should take place by reason of any disagree- 
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ment or otherwise, between the husband and wife after the 
marriage, the rents and profits should, from the time of such 
separation, during the joint lives of the husband and wife, be paid 
to the husband for his own use, but without prejudice to t'he right 
of the wife to receiye them for the remainder of her life in case 
she should survire her husband. The wife, after living with her 
husband and in his father's house for about seven years, left with 
her husband's consent, partly for peculiar reasons relative to her 
own health, and partly in consequence of the violent conduct of 
her husband's father, and went to reside with her mother, with 
whom she remained for four years. From the correspondence 
which took place between the husband and wife it appeared that 
she was not undisposed to return to her husband, if some other resi- 
dence than that of her father-in-law was provided for her. The 
husband then instituted proceedings in the Ecclesiastical Ck>urts 
against his wife for the restitution of conjugal rights, to which the 
wife replied (amongst other things) by allegations of adultery ; and 
a decree for a divorce, a mensa et ihoro was pronounced in that 
suit pursuant to the prayer of the wife. A claim being filed by the 
husband to enforce the proviso, and praying a declaration that he 
was entitled to the rents and profits of the settled estate : it was 
held by Sir W. Page Wood, V.C., that assuming the proviso to 
be valid, the separation therein contemplated could not be con- 
strued as applying to an accidental and temporary separation 
arising from the state of health of the parties, or from the necessity 
or convenience of residing in different places with their mutual 
concurrence, nor to a separation arising from the absence of the 
husband on business ; but that it must be construed to mean, 
either a separation by contract between the husband and wife, or 
the result of proceedings in a Court of competent jurisdiction. 
That a Court of Equity, moreover, would not give effJect to such a 
proviso in favour of the husband, when the separation had taken 
place under the sentence of a Court of competent jurisdiction, 
founded on the misconduct of the husband, entitling the wife to a 
divorce a mensa et thoro. " I do not think," said his Honour, 
" that any Court of law would allow an estate to arise to a party 
by his committing an illegal act, the title which he claims being 
the result of the operation of that illegal act. If the husband had 
deserted the wife (which in itself is an illegal act), or if he had by 
cruelty given her the right to obtain the separation, or if he had 
by adultery (as he has in this case) given her that right ; in any of 
those cases, it appears to me, assuming the proviso to be valid. 
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the husband would have had great difficulty in maintaining at law 
a right so acquired. Certain I am, that in a Court of Equity he 
cannot be heard to say, True it is I have occasioned this separation ; 
true I have thus determined my wife's interest : nevertheless I am 
entitled to the assistance of this Court to enable me to obtain 
rents and profits, which I have in reality gained by my own mis- 
conduct*" His Honour therefore (but without determining 
whether the proviso was valid or not), dismissed the claim. 

11. Heryey y. Smith. 1 Eay & Johns, 389. 

Injunction — Mandatory wiU be granted -^Easement — Interlocutory Motion, 

The plaintiff claimed an easement which he had used for several 
years, for the passage of smoke through flues: the defendant, who 
denied his title in a mode to render it doubtful, obstructed the 
passage of the smoke, by placing tiles upon the tops of the chim- 
ney-pots. Sir TV. Page "Wood, V. C, upon an interlocutory motion, 
granted a ma;t(Zatory injunction to compel him to remove the tiles. 
** I think," said his Honour, " that there is such a possibility of 
there being legal and equitable rights to be determined in this 
case, as to enable me to decide that the defendant must not sum- 
marily put an end to this easement by the plaintiff. The order 
must follow the form in Bobinson v. Lord Byron, 1 Brq. C. C. 
587. 

12. Wake v. Lobd Egmont. 4 De Gex, Mac. & Gord. 460. 

Notice — Doctrine of Constructive — not to be extended. 

The doctrine of constructive notice has been carried so far 
by some Equity judges, as to fall with great severity upon purchasers 
who have completed their contracts with the most honest in- 
tentions. EOis Lordship has intimated his opinion that the 
doctrine upon the subject ought not to be any further extended. 
** I must not," said his Lordship, " part with this case, without 
expressing my entire concurrence in what has on many occasions 
of late years fallen from judges of great eminence on the sub- 
ject of Constructive Notice, namely, that it is highly inexpe- 
dient for Courts of Equity to extend the doctrine, — to attempt 
to apply it to cases to which it has not hitherto been held ap- 
plicable. Where a person has actual notice of any matter of fact, 
there can be no danger of doing injustice if he is held to be bound 
by aU the consequences of that which he knows to exist But 
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where he has not actual notice, he ought not to be treated as if he 
had notice, unless the circumstances are such as enable the Court 
to say, not onlj that he might have acquired, but also that he 
ought to have acquired, the notice with which it is sought to 
affect him; that he would have acquired it, but for his gross 
negligence in the conduct of the business in question. 

<< The question, when it is sought to affect a purchaser with 
constructive notice, is not whether he had the means of obtaining^ 
and might by prudent caution have obtained^ but whether the not 
obtaining it was act of gross or culpable negligence. It is obvious 
that no definite rule as to what will amount to gross or culpable 
negligence, so as to meet every case, can possibly be laid down. 
But, I think it clear, that the imputation of gross negligence 
cannot fairly be fixed on a purchaser, merely because it did not 
occur to him or his advisers to inquire whether a transaction, 
legally valid, and under which there had been long enjoyment 
(here it was for thirty-three years), might not have been so con- 
ducted in its origin, as to [have given to third a person equitable 
rights, of which there was no trace on the face of the abstract.** 

13. Gottlieb v. Cr/lngh. 4 De Gex, Mac. & Gord. 440. 

PpKey t(f Auuranoi to ateure an Atmtafy^m W^gn it hdomga to ike Grantte* 

In the absence of contract or special circumstance from which 
a contract may be inferred, where the grantee of an annuity 
insures the life of the grantor, the policy effected belongs to the 
grantee ; where, therefore, a person agreed to lend another the 
sum of 200/., at 8 per cent, per annum, in addition to the amount 
of the premiums on an insurance on the life of the borrower, who 
executed a bond, with sureties, conditioned for payment of an 
annuity equal in amount to the interest at 8 per cent., and the 
premiums, and any increase in premiums if the grantor went 
abroad ; and there was also a proviso that the annuity should 
cease> on notice, as therein mentioned, being given by the bor- 
rower, and payment of the 200/., and all arrears of the annuity up 
to that time, but no mention was made as to what was to be done 
with the policy : it was held by the Lords Justices, affirming the 
decision of Sir John Stuart, Y. C, that the borrower on redemp* 
tion of the annuity had no equity to have the policy delivered to 
him. " There being," observed Lord Justice Turner, " no con- 
tract between the parties, nor, so far as I can see, any other special 
circumstances affecting the question, how does the case stand 
upon principle ? The money which the grantee receives becomes 
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the grantee's own moaej. He receives 8 per cent, on bis loan, 
and, besides that, an annual sum, whioh lie applies in keeping on 
foot the policj. The money so applied is not the grantor's 
money, but the grantee's, and what equity is there for the grantor 
to have the benefit of the application of the money of the grantee ? 
I think that there is no foundation whatever for this bill. It 
must be dismissed with oosts, but there will be no costs of the 
appeal" 

14. ToKRB V. ToRRK. 1 Smale & Giff. 518. 

Reetifieation of Settlement -— Mistake. 

A lady executed a settlement upon her marriage abroad, and 
where there was no professional adviser to explain the effect of it, 
in which her property was settled to her separate use, with a 
dame againet anticipation. It appeared that in her instructions 
for a settlement, she intended to reserve to herself the same 
control over the property as she then possessed, and that the 
solicitor who drew the settlement wrote to her, stating that she 
would have '^ the most unlimited control both over the principal 
and interest proposed to be secured to her : " it was held by Sir 
John Stuart, V. C, that the settlement ought to be rectified by 
striking out of it the proviso against anticipation. 

15. Atkinson t. Gbet. 1 Smale & Giff. 577. 

Surety — Cooenani to pay Ami — Specialty Debt. 

A person as surety covenanted to pay to another a sum of 1000/. 
at a future fixed period, and interest in the meantime. Upon the 
death of the surety, the creditor in a suit by a simple contract 
creditor to administer the surety's estate, sought to prove for the 
same as a specialty debt it was held by Sir John Stuart, V. C, that 
the sum covenanted to be paid could not be treated as a contingent 
debt ; and that as the assets were legal, and the estate insufficient 
to pay all debts, provision ought to be made for its payment 
before debts by simple contract. ** I have not," said his Honour, 
" been able to follow the argument, that the covenant being one 
in the way of suretyship, a surety is not called upon to pay at all 
if the principal debtor should pay, and that this makes the debt 
contingent. But I do not think that at all disposes of the case; 
for it would be a very imperfect suretyship if it did not absolutely 
jbind the surety to pay the debt of his principal* This is a. 
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present specialty debt, though payable on a future day ; it is not 
liable to any contingency, but is a debt upon a covenant to pay 
1000/1 at a future time. Reference has been made to a class of 
cases in which the demand was of a contingent debt ; but they are 
cases which seem to me in no degree to govern the case before the 
Court. King v. Malcott, (9 Hare 692.) has been cited, where 
the plaintiff, claiming under a covenant which secured future 
payments of rent, and was against future breaches of covenant, 
filed his claim in this Court, when no rent was due and no 
covenant broken, to have a sufficient part of the assets of the 
covenantor impounded, to answer future possible breaches of 
covenant. But he was held not entitled to maintain a suit. The 
ground of that judgment is perfectly satisfactory. There is a 
wide distinction between a case of covenants in respect of 
continuing acts, which covenant may or may not be broken, and 
covenants for payment of a sum certain, which must be provided 
for. In the present case, I am asked now to make a decree which 
shall hand over legal assets to simple contract creditors, and 
thereby leave a debt, by speciality, payable upon a future day, 
wholly unprovided for. That has never been done, and I shall 
not do it now." 

16. Welleslet v. Welleslet. Mobnington v. Mobnikgtok* 
In the matter of the Trustees Acts 18o0, and 1862. Exparte 
the Countess op Mornington. 4 De Gex, Mac. & Gord. 537. 

ZVttflM Acts, 1850, 1852. — Donee of Power of Jointuring refitting to obey Order 
to execute Power* 

Upon a suit being instituted by a wife for specific performance 
of a contract, her ^husband was ordered to execute a power of 
jointuring under a settlement, by a deed to be approved of by the 
Master, whereby 1000/. a year was to be appointed to the wife as 
a jointure. The husband having refused to execute the deed, it 
was held by the Lords Justices of the Court of Appeal, that under 
the Trustee Acts 1850 and 1852, he might be declared a Trustee 
of all the rights, interests, estates, and property acquired by him 
under the settlement, and the Court appointed a person to execute 
the requisite deed in his place under the Trustee Act 1850. 

17. PowTS V. Blagrave. 4 De Gex, Mac. & Gord. 448. 

Wiaete .— Equity will not interfere against Permissive, 

In this case, the Lord Chancellor, affirming the decision of 
Sir W. P. Wood, V.C, held that a Court of Equity had no 



PoinU determmed in tlie Courts of Common Law 433 

power to interfere ia cases of permissiye waste by tenants for 
life. '^It was argued," said his Lordship, *Uhat it is the duty 
of a tenant for life to repair. ^ Equitcu sequitur legem,* But evei^ 
legal liability now is very doubtful: Gibson v. Wells (1 N. R« 
291.), Heme v. Benbow (4 Taunt. 764). Whatever be the legal 
liability, this Court has always declined to interfere against mere 
permissive waste: Lord Castlemain v. Lord Craven (22 Yin. 
Abr. 523. tit ' Waste,' pi. 11.): there the Master of the Bolls said, 
' The Court never interposes in case of permissive waste, either to 
prohibit or give satisfaction, as it does in cases of wilful waste/ 

'' On this ground relief was refused in Wood v. Gaynon (Amb. 
395.). In that case a tenant for life had been guilty of permissive 
waste, and the plaintiff and one of the defendants, Benjamin 
Lyme, were the reversioners; Ljrme refused to join with the 
plaintiff in an action at law. The Master of the Bolls refused to 
assist the plaintiff, saying; that as there was no precedent he 
would not make one ; adopting the argument, that it would tend 
to harass tenants for life and jointuresses, and that suits of this 
kind would be attended with great expense in depositions about 
the repairs. With respect to the case of Caldwell v.. Baylis (2 
Mer. 408.), it does not sustain the doctrine for which it was cited. 
The case of Be Skingley (3 Mac. & Gord. 221.) was founded on 
the express obligation of the lunatic to keep in repair. There is 
no precedent for what is asked in this respect : I certainly will not 
be the first to make one.'' 



n. POINTS DETEBMINED IN THE COUBTS OF 
COMMON LAW. 



(Selected by Alkxandkk Puluvg, Esq., Barrister-at-Law. ) 



COURTS. REPORTERS. 

Queen*8 Bench • • - 4 Ellis & BI. Part 2. 

Gotnmon Fleas » • - 15 Common Bench. Part 4. 

Exchequer - • - - 10 Exchequer. Part 4. 

1. Accord and Satisfaction -~ Payment of a smaller Sum in Satisfaction of a 
larger unliquidated Demand — Payment of a smaller Sum, with an Agreement 
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to abandon a Dafence and pay Costs, may b« pleaded in Satlsftetion of a Inrgtr 
Demand, whether liquidated or unliquidated. 2. Arbitrament — Rescinding 
Order of Reference. S. Contract -^ Statute of Frauds — What is an Interest 
in Land within 29 Car. 2. c. 3. s.4. 4. Contract in Writing — Parol Evidence 
to qualify a written Contract 5. Contract in Writing varying the Terms of a 
written Contract for the Sale of Goods -^Verbal representations of Vendor's 
Agent at the Time of the Contract, as to the quality of the Goods. 6. County 
Court Judgment — Removal of; for the Purpose of obtaining Eieeution — 
19 Geo. 3. c. 70., 1 & 3 Vict. c. 110. 7. Criminal Information -^ County 
Court Judge — Election of Remedy by Applicant. 8. Discovery of Documents 
— Common Law Procedure Act, 1854 — Practice under — Time for makmg 
the Application — Objection that Documents are privileged. 9. Guarantee— 
Intromissions -— Surety, how affected by Mode of accounting with PrlncipaL 
10. Innkeeper's Licence — Appeal to Borough Sessions against Refusal by 
Justices. 1 1. Inspection of Documents ^- Application to compel -^ Interroga- 
tories. 12. Inspection of Documents — Relevancy to Issue — Right of De- 
fendant to inspect Plaintiff's Title Deeds. 13. Interrogatories -^ Common 
Law Procedure Act, 1854 — Question whether Principal or Agent. 14. In- 
terrogatories — Questions tending to criminate Witness. 1 5. Malicious Insti* 
tution of Proceedings in Bankruptcy -* In what Case Action maintainable. 
16. Mine — Liability of Sbareholdeift -^ Limited Partnenhip. 17. Shipping 
—What Amount of Freight payable where Cargo incrcaaed in Bulk on Voyagt. 
18. Witness — Party to Suit — Right to have Adversary sttbpcenaed as a Wit- 
ness, sworn, and eia mined— Objection to Questions tending to criminate him- 
self— Secondary Evidence of Contents of Letter. 



1. CooPBR V. Pabxbb. 15 Com. B« 6a2« 

Accord and Satisfaction — Paipnent of a smaller Sum in Saiitfaction of a larger 
unliquidated Demand — Payment of a tmaller Sum, with an Agreement to abandon 
a Defence and pay Coettj may he pleaded in Satisfaction of a larger Demand, 
whether liquidated or unliquidated. 

To debt for work and labour, money lent, &c., the defendant 
pleaded, that, after the accruing and during the subsistence of the 
causes of actioui and before suity the plaintiff levied a plaint in a 
certain County Court to recover fifty pounds, claimed to be due 
to him from the defendant for money lent, &c. ; that the defendant 
defended himself against the said plaint» and, being an infant at 
the time of the accruing of th6 causes of action for which the 
plaint was levied, gave notice of a defence on that ground ; that, 
before trial, and before the commencement of this suit, it was 
agreed between the plaintiff and defendant that the defendant 
should pay the plaintiff 80/. and the costs of the plaint, and that 
the plaintiff should accept the said sum of 30/., and the perform^ 
ance by the defendant of the agreement in this plea mentioned 
respectively, in full satisfaction and discharge of the causes o( 
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action, &c* ; and that the 30/. was paid to and received hy the 
plainti£[^ and the costs of the plaint paid hj defendant, &c. : it 
was held by the Exchequer Chamber, affirming the judgment of 
the Court of Common Fleas, that, assuming the claim in the 
Countj Court to have been for a liquidated demand, the plea was 
a good plea of satisfaction. 

Upon the argument of the writ of error, on the ground that the 
plea which had been found for the defendant was bad in law, the 
Court of Exchequer Chamber held also that it is no ground for a 
venire de novOy that the finding upon that plea was inconsistent 
with the finding on another issue. 

*«* Our law of accord and satisfaction is encumbered with many 
technical refinements. That the payment of a smaller sum is no 
satisfaction of a claim for a larger amount, is self-evident, and the 
leading case of Cumber v. Wane lays down the rule, equally intel- 
ligible, that a security of equal degree for a smaller sum, if it 
present no easier or better remedy, cannot be pleaded in an action 
for the larger sum. '^ If," says Chief Justice Pratt, " 5L be (as is 
admitted) no satisfaction for 15/., why is a simple contract to pay 
51, a satisfaction for another simple contract of three times the 
value ? " 

In the numerous cases which have arisen out of the decision in 
Cumber v. Wane, the question has always been, whether the 
claimant of the larger sum had any consideration for accepting the 
smaller sum in satisfaction, otherwise the accord would be nudum 
pactum, *' There must," says Lord Ellenborough (in Fitch v, 
Sutton, 5 East, 230.), << be some consideration for the relinquish- 
ment of the residue, something collateral to show the possibility 
of benefit to the party relinquishing his further claim." The cases 
of Longridge v. Dorville, 5 B. & A. 117., and Wilkinson v. Byerit, 
1 Ad. & Eller, 309., settled that, if it appeared that the original 
claim was for unliquidated damages or was disputed, the accord of 
the claimant to take a security for a smaller sum certain, and 
abandoning the excess, would be founded on good consideration, 
and the taking the security amount to a satisfaction. 

In Sibree v, Tripp, 15 M. & W. 23., the decision in Cumber v. 
Wane was so far qualified that it was held that the creditor 
expressly agreeing to take a negotiable security for a smaller sum 
in full satisfaction of a larger claim, was estopped from saying 
the accord was without consideration ; for the negotiability of the 
security made it a different thing and more advantageous than the 
original debt which was not negotiable. The well-known law as 
to a general composition on the part of an insolvent debtor offers 
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a further exception to the nde laid down in Cnmber tr. Wane: 
the Courts holding that when a number of creditors of an inaol- 
rent debtor each expressly agree to take a sum less than their 
original claim, each separate creditor has the undertaking on the 
part of the rest of the creditors as a connderation for bis own 
undertaking. 

2. Wilson v. Mobuix. 15 C. B. 720, 

ArhUrament — Racinding Order of Reference, 

A cause and a Chancery suit, to which A. and B. were par^6s, 
were by an order made at Nisi Frius referred to an arbitrator C, 
who was a party to the Chancery suit, but not a party to the*, 
action (which arose out of it), refused to become a party to the 
reference : the Court of Common Pleas held that his refusal was 
no ground for allowing A. to rescind the order of reference. 

3. Smart v. HABDma. 15 Com. B. 652. 

Contract — Statute of Frauda *- What it an Interest in Land wWun 
29 Car. 2. c. S. «. 4. 

The plaintiff being in possession and occupation of certain 
premises, where he carried on the business of a milkman, made a 
verbal agreement with the defendant for the sale of his milk-walk^ 
including possession of the premises and the plant, fixtures, ^.-, 
for 100/. The plaintiff made certain favourable representations 
as to the value of the businessi which induced the defendant to 
take possession, paying down 50/, and agreeing to pay the re- 
mainder when the agreement was ready for execution. The 
agreement, however, was never executed, and the defendant find- 
ing the plaintiff's representations to be untrue, repudiated the trans- 
action. 

To an action brought on the verbal agreement, the defendant 
pleaded the general issue, and fraud and covin ; and a verdict being 
given for the plaintiff, a rule was obtained to enter a nonsuit or 
for a new trial, on the ground of the verdict being against evidence : 
the Court of Common Pleas unanimously heldy on the authority 
of Cooking v. Ward, 1 Com. B. 858. and Kelley v, Webster, 12 
Com. B. 283., that the agreement came within the 29th Car. 2. c. 
39. 8. 4., and was void for not being in writing. 

%* In Watson v. Spratley, 10 Exch. Rep. 222, it was held that 
a contract for the sale of shares in a mining company, managed on 
the cost-book principle^ is nol a contract for the sale of land or 
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an interest in land ; bat in the more recent case, of Joppin v. 
Lomas, 24 L. J. C. P. 145., a contract for the sale of Westminster 
Improvement Bonds was held to be within the Statute of Frauds, 
and bad for not being in writing, the bond being issued 
under special Acts of Parliament authorising the Commissioners 
to borrow money at interest, on mortgage of the moneys to be 
received out of the rates and of the lands, hereditaments or funds 
acquired under the former Acts. 

4. Canhak v. Basby. 15 C. B. 597. 

CoiUraei in WriHng •— Parol Evidence to qualify a written Contract 

The plaintiff declared upon an agreement in writing, whereby 
the defendant agreed upon certain terms to sell to the plaintiff 
" all his unexpired term and leasehold interest in a farm then in 
his occupation,'' with immediate possession. The defendant 
pleaded, that he held the farm under a lease containing a covenant 
not to assign without the consent, in writing, of the lessors ; that, 
being desirous to part with the farm, he applied to the agent of 
the lessors for their consent to his doing so, and had obtained an 
assurance that, if he found an eligible tenant, who could give 
satisfactory references, the consent would not be withheld ; that 
the agreement was made for the purpose of one Main becoming 
the occupier of the farm ; and that the defendant was induced by 
the plaintiff to enter into the agreement, and did so, upon the 
faith and assurance, that the plaintiff knew, and the plaintiff, 
in order to induce the defendant to enter the agreement, repre- 
sented, and induced the defendant to believe, that Main was a 
person of respectability, and eligible as tenant of the farm, and 
could give references that would he satisfactory to the landlords ; 
whereas, in truth, he was not a person of respectability, and could 
not and did not give such references : the Court of Common 
Pleas held this a good plea, inasmuch as it showed that the 
defendant was induced to enter into the contract by a false 
representation of the plaintiff as to a fact within his knowledge, 
and which was material to the subject-matter of the contract, that 
it was a good though informal plea of fraud ; and that the re- 
presentation was material to the agreement, and not collateral 
distinguishing Feret v. Hill, 23 Law Journ. Rep., N.S., C.P, 185. 
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5. Habnob v. Groves. 15 C. B. 667. 

Contraei in Writing -^Parol Evidence varying Ute Terms of a writien Coniraeifor 
the Sale of Goods-^Verbal Repreeentation of Vendor's Agent at ike Tinu of the 
Contract cu to the Quality of the Goods, 

This was an action for a breach of warranty on the sale of 
goods upon a written contract^ and the declaration contained 
also a count for moneys had and received. At the trial it appeared 
that the seller's agent at the time of the sale represented the 
goods to be of a particular quality ; but it also appeared that the 
plaintiff had used or sold a portion of the goods after he had dis- 
covered that they did not answer the contract: the Court of 
Common Fleas held^ that parol evidence was not admissible, under 
the circumstances, to show the representation made by the agent ; 
and it was also held that the plaintiff, under the circumstances, 
was precluded from repudiating the contract and recovering back 
the price. 

6. MoRETON V. Holt. 10 Exch. 707. 

. Cottntg CouH Judgment — Bemovdlfor «le Purposes cf Exeemtion-^ 19 Geo, 3. 
c. 70., 1 d*S Viot, c. 110. 

TTie plaintiff had obtained a judgment in a County Court, and 
this was an application to the Court of Exchequer for the purpose 
of removing the judgment into that Court, for the purpose of 
obtaining execution against the defendant under the 19 Geo. 3. 
c. 70. and 1 & 2 Vict. c. 110. 

The Court of Exchequer held that the statutes referred to were 
not applicable to judgments in the County Courts, which could 
not, therefore, be removed into the Superior Courts in order to give 
the plaintiff execution, but the proceedings must be solely under 
the County Courts Acts. 

7. Beg. v. Marshall. 4 Ellis & B. 475. 

Criminal Inflrmation ~^ County Court Judge — Election of Remedy hy Applieant 

The applicant in this case had obtained a rule for a crimnal in- 
formation against the defendant, a County Court Judge, for alleged 
misconduct in his office. The affidavit in support of the rule 
stated that the applicant had addressed a memorial to the Lord 
Chancellor, setting forth the substance of the facts. It appeared, 
from affidavit in answer, that the memorial to the Lord Chancellor 
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contained general charges of misconduct, and specified the parti- 
Qolar misconduct now complained of, and prayed for an inquiry 
into the behaviour of the judge ; and that the Lord Chancellor 
had declined to interfere. 

The Court discharged the rule, on the ground that the applicant 
had elected hig remedy. 



8. PoBSHAW & Anotheb V. Lewis k Cox, 10 Exchequer, 

712. 

IHmootrjf nf Z>oeM«Mii«s -^ OMNNcm Xov iVocetfure Adi^ 1 854 -« i^-oce/ee Mufer 
^^ImnfiiT making VU Application-^ Olifwtion thai Doeununia an pritnUged. 

This was an application under the 50th section of " The 
Common Law Procedure Act, 1854,** for the discovery of certain 
documents necessary for the applicant's defence in the action. 
The application was made before plea pleaded. 

The Court of Exchequer held that the application was not pre- 
mature, and that It was no answer to the application that the 
documents are such as the party is privileged from producing ; as, 
if such were the fact, it might be shown in the affidavit to be 
made in obedience to the rule. 



9. Stewart & Another v. Hugb M'Kean. 10 Exchequer, 675. 

Guarantee — IntromUtioni — Surety — Kow afficted ty Mode of accounting 
with Prttidpal. 

The plaintiffs, bottle manufacturers in Scotland, in 1840 
entered into negotiations with one W. M*K., for the employment 
of the latter as their agent at Leith, for the sale of their bottles. 
On the 4th January, 1841, W. M'K. wrote to the plaintiffs, and 
offered to act as their agent upon certain terms, amongst which 
were the following : — " First, all bottles to be sold at your risk, 
and all moneys received for you to be duly accounted for by me, 
and remitted to you from time to time. Fourthly, security to be 
found for my intromissions to the amount of 500/. sterling.'* W, 
M*K. was appointed by the plaintiffs to act as their agent, and 
they sent to him the following form of guarantee, which he trans- 
mitted to his brother, the defendant, and which was duly executed 
by the defendant: — " Gentlemen, — I hereby agree to guarantee 
my brother, Mr. W. M*K.'s, intromission, as your agent at Leitb, to 
the extent of 500/. sterling ; and I am, &c., H. M*K. To Messrs. 
Stewart & Co. (the plaintiffs)." The defendant never asked for 
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nor received any information as to the nature of his brother's, 
W. M^'s, employment, nor was he aware of the times and 
manner in which his brother was to account to the plaintiffs. The 
word '' intromission " is a term partly legal and partly mercantile, 
and signifies dealing with stock, goods^ and cash of a principaL 
Soon after the commencement of the agency, it was agreed 
between the plaintiff and W. M'K. that the latter should furnish 
to the plaintiffs every six months an account current of the stock 
sent by them, and of cash received by him from customers. This 
practice continued for about a year and a half, when an agree- 
ment was entered into between the plfdntiffs and W. M'K., but 
without the defendant's knowledge or consent, that W. M'K. 
should, from time to time, make his promissory notes payable 
four months after date in favour of the plaintiffs, and that he 
should send them to the plaintiffs at the rate of about one note 
per month ; and that, on the notes becoming due, W. M'EI. should 
transmit to the plaintiffs an account of all the debts or sums he 
had collected from their customers ; and that the plaintiffs should 
send him such an amount of cash as would, when added to the 
money already in his hands, enable him to take up the notes. 
This agreement was immediately acted upon, and was continued 
to be acted upon by the plaintiffs and W. M'K. until the termi- 
nation of his employment as their agent. The notes were made 
on account of the plaintiffs, without reference either to the amount 
of the stock received by W. M'K. for sale, or to the amount of 
sales made by him, or to the outstanding debt, or to the proceeds 
of sales or sums collected by him from the customers and re- 
maining in his hands ; and it sometimes happened that notes were 
made by him exceeding, by many hundreds of pounds, the value 
of the stock received, of the outstanding debts, and of the proceeds 
or sums collected by him. These notes, on being transmitted to 
the plaintiffs, were indorsed by them to their bankers, who gave 
them a cash credit thereon, and the same were duly honoured on 
arriving at maturity. This, however, was all done without the 
knowledge or consent of the defendant. One of the motives of 
the plaintiffs in requiring W. M'EI. to make the notes in their 
favour was to increase their own credit, and to furnish them with 
funds for the payment of the duties ; but another motive, and the 
practical effect of the arrangement, was, to cause W. M'K. to pay 
over the moneys collected by him more promptly to the plaintiffs 
than he would otherwise have done. In May, 1850, W. M'K. 
ceased to be in the employment of the plaintiffs, and at that time 
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had received certain moneys, for the plaintiffd for which he did not 
and was not able to account. 

In an action upon the above guarantee^ heldy per Parke, B., and 
Martin, B., that, inasmuch as the guarantee left the mode of ac- 
counting open to the will of the employers, provided they adopted 
a reasonable one, the agreement between the plaintiffs and their 
agent, W. M*K., as to the mode of accounting by means of pro- 
missory notes, as above mentioned, did not discharge the surety 
from his liability upon the guarantee. — Pollock, C. B., dissen- 
tiente. 

10. Reg. v. Cookbubn. 4 Ellis & Bl. 265. 

Jnnkupa'.t Licence ^^Appeai to Borough Quarier Seniont agaiiut Refiual bjf 

jMMtieee. 

This was a case reserved as to the power of the Recorder of a 
municipal borough in Quarter Sessions to hear an appeal against a 
refusal to grant a licence for keeping an inn, and the Court of 
Queen's Bench held that, under the 5 & 6 Will. 4. c. 76. s. 105., the 
Recorder had no such power. 

11. Scott v. Ztgomalis. 4 Ellis & B. 483. 

Intpeetion o/DoeumenU — Application to compel — Interrogatories, 

In this case interrogatories had been delivered to the defendant 
under section 51. of the Common Law Procedure Act, 1854 ; and 
on his examination the defendant admitted that documents 
material to the issues were in his possession, but declined to set 
forth copies or the contents of them. Application was then made 
for an inspection and delivery of copies of such documents under 
the same section, but the Court of Queen's Bench held that that 
section gave no power to grant the inspection required, but that 
the application ought to be formally made under the previous 
section, the power given by section 51. being very stringent and 
to be construed strictly. 

12. RiccARD y. Inclosuhe Commissioners. 3 EUis & Bl. 329. 

Inspection of Documente — Relevancy to Issue -^ Right of Defendant to inspect 
Plaintiff's Title Deeds, 

This was a feigned issue, directed under stat. 8 & 9 Yict. c. 
118. s. 56., to try whether the plaintiffs had such aa interest in a 
mnnor as entitled them to object to the inclosure of certain lands 

VOL. XXII. Q G 
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lying within it. The sabstance of defendants' case was : that, though 
the plaintiffs were lords of the manor, jet a former lord, L., to 
whom the plaintiffs were priyj in estate, agreed in 1800, not 
nnder seal, to take an allotment in severalty of 151 acres of the 
waste^ in lien of his interest in the rest of the waste ; that the 
agreement was acted apon, and the plaintiffs still enjoyed the 
allotment. A judge's order was obtained by the defendants to 
inspect the conveyance by which L. acquired the manor, before 
1800, and the conveyance by L. to his son, the probate of the 
will of the son under which the plaintiffs were executors, and also 
all leases and entries relating to the letting of the 161 acres 
alleged to have been allotted. A rule was obtained to rescind this 
order, but was discharged by the Court of Queen's Bench, who 
held^ that each of the documents was relevant to support the 
defendants' case, and, being so, the defendants were entitled to 
inspect them, though they were also title deeds of the plaintiffs. 

*^* The rule laid down with regard to inspection of title deeds 
is, that a party is not entitled to search his adversary's papers, to 
find out a flaw in the adversary's title, but if the papers sought to 
be inspected can be shown to afford evidence in support of the 
applicants' case, the circumstance that the documents are the title 
deeds of the adversary will afford no objection. Thus in an action 
of ejectment the deeds which constitute the title of the defendant 
may be inspected as evidence for the plaintiff, if it appear from 
the affidavits that the recitals may tend to support his case, 
by showing his pedigree \ the right to inspect not being defeated 
by A mere suggestion that possibly the inspection might be made 
use of for the purpose of adopting the evid^ice to the recitals* See 
Costef t;. Baring, 2 Com. Law Reports, 811. 

13. Th5l v. Lsask. 10 Exchequer, 704« 

InttrrogatoriiM ~ Common Law Procedure Act, 1854 — Question wke^er 
Prinetpal or Agtnt, 

The plaintiff instructed the defendant, a broker, to purchase 
certain goods for him. The defendant accordingly, professing to 
have bought the goods as a broker, delivered a bought note to the 
plaintiff — ** Bought by order and for account of Thol & Co. (the 
plaintiff), from principal, 102 barrels of raisins, &c.* The plaintiff 
paid to the defendant the purchase money, and received from him 
a delivery warrant for the goods ; but upon the plaintiff's pre- 
senting it to the wharfingers holding the goods, they refused to 
deliver them, on the ground that the wairsmt was fictitious. Id 
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an action for money had and received, to recover back the money 
8o paid, the plaintiff applied for leave to deliver interrogatories to 
the defendant under the 5lBt section of the 17 & 18 Vict. c. 125., 
requiring him to answer whether he acted in the transaction as 
principal or agent, and if as agent, to name his principal. The 
Court of Exchequer allowed the application. 

14. OsBOBN V. The London Dock Comfakt. 10 Exch. 698. 

InUrrogoiarm'^Comimmi Law Proeedun Act, 1854— Qtiff<iPM itndmg fo 
criminate Witiutt, 

Tliis was an application to the Court of Exchequer for leave to 
deliver interrogatories in writing to the opposite party in the 
cause, under the 51st section of the same statute. The affidavit 
of the attorney of the party sought to be interrogated, stated that 
he believed that the questions proposed would criminate his client. 
The Court of Exchequer held this no answer to the application, 
as such objection ought to be made by the party himself when he 
had been sworn. But it was not decided whether a witness, to 
entitle himself to object to a question on the ground that it had a 
tendency to criminate him, is bound to satisfy the Court that such 
will be its effect, or whether he himself be the sole judge of its 
effect* 

15. Faklet y. Danks. 4 Ellis & Bl. 493. 

MaHdous ImHtuHon of Proceedingt in Bankruptcy — In what ccuet Actum 
maintainable. 

The declaration charged that the defendant, falsely and ma- 
liciously^ and without any reasonable or probable cause, filed a 
petition for adjudication of bankruptcy against plaintiff, and falsely 
and maliciously, and without reasonable or probable cause, caused 
and procured the plaintiff to be declared a bankrupt. The Court 
of Queen's Bench held, that this charge was established by proof 
that defendant petitioned for the adjudication, and, by depositions 
false in fact and maliciously made, induced the Commissioner to 
adjudicate the bankruptcy ; although it appeared that, even if the 
depositions had been true, the adjudication could not have been 
supported in law. 

» See Boyle c. Wiseman, noticed No. 18. post. 
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16* PsBL & Another y. Thohas. 15 Com. B. 714. 

Mine — Liability of Shareholder» — Limiied Parinenhip. 

The defendants and others met for the purpose of forming a 
company for working a mine on the cost-book principle, the con- 
cern to consist of 60,000 shares, of which 15,000 were to be ap- 
propriated to the owner of the mine, 33,750 to A., B., and C, and 
the remainder allotted to other parties in proportion to certain 
capital subscribed by them, — 1 125 being allotted to the defendant, 
for which he paid 100/. ; and it was at that meeting resolved, 
amongst other things, that the requisite capital to work the mine 
for the first six months, should be found by A., B., and C. The 
same resolution also stated that the mine had been purchased of 
the owner for the sum of 1000/. in cash, and 15,000/. to be paid 
in cash or shares at the end of six months, should it be deemed 
desirable by the adventurers to continue operations; such payment 
of 15,000/., or surrender of the mine to the owner, being optional 
by the said adventurers. The Court of Common Pleas held^ that 
by this arrangement each adventurer became a partner in the 
concern from the commencement, and was liable as such for goods 
supplied for the working of the mine. 

17. Gibson & Another y. Sturge & Another. 10 Exch. 622. 

Shipping — What Amount of Freight payable where Cargo increated in Bulk on 
the Voyage, 

A vessel was chartered to carry a cargo of corn from Odessa to 
Gloucester, for freight payable at a certain rate per quarter. 
2664 quarters were shipped at Odessa, and the master signed bills 
of lading in the usual form, and which contained a memorandum, 
" quantity and quality unknown." The vessel arrived at Gloucester 
with the cargo of corn, when it was measured at the Queen's 
Beam, and found to contain 2785^ quarters. 

In the course of the voyage a portion of the com, from some 
unknown cause, had become heated and damaged, whereby its 
bulk was increased: Held, that freight was payable on the 
quantity of com shipped, and not on its measurement at the port 
of discharge. Per Pollock, C. B., Alderson, B., and Piatt, B. ; 
Martin, B., dissentiente. 
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18. BoTLs y. WiSBUAir. 10 Exchequer, 647. 

Witness — Party to Suit — Righi to have jkhersary subpanasd as a Wiineu, 
sworn, and examined — Objection to Questions tending to criminate himsdf — 
Secondary Evidence of Contents of Letter. 

This was an action by the plaintifp, a Roman Catholic priest, 
against the defendant, Cardinal Wiseman, for a libel published in 
the ** Tablet " newspaper. The proof of the publication appeared 
to consist in a letter from the defendant, which a witness at the 
trial swore he saw in the hands of the Abb^ Cognat at Paris, 
who had been asked by the witness to give it up in order to 
produce at the trial of this action, but had refused. Chief Baron 
Pollock would not allow secondary evidence of the contents of 
this letter, and on the defendant liimself being called as the 
plaintiff's witness, his counsel objected generally that he could 
not be examined, as the answers to the questions expected to be 
put might tend to criminate him. The learned Judge held this 
objection good, and the plaintiff was nonsuited. The Court of 
Exchequer set aside the nonsuit, holding that a party to a suit 
has a right to haye his adversary sworn and examined as his 
witness, the privilege contended for being only available when a 
particular question was put to the witness, calling for an answer 
t&ding to criminate him. 

The Court heldy also, that though the plaintiff, in the present 
case, had not proved a stffficient demand of the letter from the 
Abbe Cognat, so as to render secondary evidence admissible, yet 
such a demand might have been made and proved, and if so, 
secondary evidence of the contents of the letter might have been 
given. 
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POSTSCRIPT. 

CRIMINAL LAW AMENDMENT. 

In our last Namber we gave the eighteen BesolaiioiiB on 
Criminal Law Procedure, laid before the House of Lords by 
Lord Brougham before the Easter recess, and it was ex- 
pected, as had been announced by him, that he would move 
for an Address to have a Commission issued which might ex- 
amine the whole subject and propound the measures required 
for removing the great evils complained of. The Lord 
Chancellor, immediately after the recess, stated that some im- 
portant parts of the Eesolutions might be accomplished with- 
out waiting for the result of an inquiry; and he pledged 
himself at once to present a Bill which was in preparation for 
the more speedy trial of offences, and he hoped soon after to 
bring in another Bill addressed to others of the Resolutions. 
Although the example of the great improvements in Com- 
mon Law Procedure which resulted from the Commissions 
issued in 1828 upon Lord Brougham's motion, naturally i|^- 
clined him to pursue the same course now, in the hope that 
similar improvements might result to our Criminal Law Pro- 
cedure, he very wisely accepted the terms proposed by the 
Government, and did not for the present press the motion 
for a Commission. A Bill was accordingly presented by the 
Lord Chancellor, which has passed the Lords, and is now in 
the House of Commons, enabling three Criminal Assizes 
yearly to be holden, and requiring eight General Sessions of 
the Peace. This to a certain degree remedies the evil most 
complained of, by preventing the detention in prison before 
trial for a longer period than about three weeks upon an 
average. The other counties will thus be placed not upon 
the same footing with Middlesex and Surrey, but on a much 
better footing then they now are. 

The return to which Lord Brougham referred as amply 
supporting his Resolutions upon the necessity of more speedy 
trial, refers to seven counties, having a population of one -sixth 
that of England. The number of committals was 313, the 
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acquittals 304. The average length of impriflonment before 
trial was seventy days of those tried at Assizes ; thirty days 
of those tried at Sessions. The total number of acquittals 
for the whole country exceeds 6000 in a year ; so that this 
number of persons are, if tried at Assizes, imprisoned ten 
weeks, if at Sessions four weeks, without any ground what- 
ever; and a considerable proportion of those convicted re- 
ceive either punishment more severe then they ought because 
they have been imprisoned before trial, or punishment which 
to the public appears inadequate, because their previous im- 
prisonment is taken into the account at the trial, but has not 
the force of example to the public. Another return for 
London and Middlesex shows that the average imprisonment 
before trial at the Central Criminal Court is seventeen days 
instead of seventy, and at Sessions fifteen days instead of 
thirty. The object of the Besolutions and of the Bill was 
to remove this great diversity. 

We must note a somewhat remarkable circumstance con- 
nected with this Bill, because it leads to what is most clearly 
wanted for the cause of Law Amendment. In one of its latter 
stages Lord Campbell entered into the subject at consider- 
able length, and though generally approving of the measure, 
expressed his opinion as unfavourable to some of the details, 
and pointed out several difficulties both as to the arrangement 
of the Circuits, and as to the Kecorders holding eight Sessionf. 
The Reports of the Debate entirely omitted this speech. In 
some of the newspapers, indeed, it was not even mentioned 
that the Lord Chief Justice had spoken at all. Surely there 
cannot be a more striking example to show the necessity which 
exists of having proceedings reported that so nearly concern 
the jurisprudence of the country. When the first Common 
Law Judge, addressing the highest Court in the country acting 
legislatively, upon a question of perhaps the most importance 
to the law and to the profession of any that can be named, 
the most nearly affecting both the interests of the profession 
in particular and the administration of justice generally, and 
the Parliamentary Reports take no more notice of his Lord- 
ship's speech than if he had spoken upon a Private Bill — 
surely it is high" time for the friends of improvement in our 
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jurbprudenoe to resist any combination that may have been 
formed, whether among reporters or among editors, against 
reporting discussions of a legal kind ; and we heartily rejoice 
to learn that a journal is about to be undertaken with the 
view of supplying this glaring defect. 

The Besolutions dealt with many other subjects beside the 
speedy trial of offences ; and the Bill applies to one or two 
of these subjects, as the giving power of taking bail, and the 
enabling magistrates to appoint a paid chairman. But some 
difficulties have been found in the progress of the Bill, and 
especially the case of the Recorders has given rise to much 
discussion. It seems impossible to double the labours, and 
above all the absence from London, of these important func- 
tionaries, without making adequate compensation, and even 
this may be insufficient to make men of some standing in the 
profession quit Westminster Hall for a greater part of the 
year than they now do. We therefore look to the post- 
ponement of this important measure as but too probable an 
event.* The other Bill promised by the Government to meet 
the Besolutions respecting a Public Prosecutor, has also been 
postponed. 

There is, however, a measure of great importance which 
may be expected to pass this Session : we refer to the trial of 
larcenies at .Petty Sessions, when the prisoner elects to be 
tried there, or pleads guilty. This was stated by Lord 
Brougham, at the last General Meeting of the Law Amendment 
Society, to have originated with the Cumberland magistrates, 
whose petition last Session had been presented to the Lords ; 
and he had, after Mr. Aglionby's Bill failed in the Commons, 
presented one this Session, which led to the Lord Chancellor 
bringing forward a Bill with a similar object. His Lordship's 
candour, which is on all occasions exemplary, made him so 
far alter his Bill that it became almost identical with Lord 
Brougham's or the Carlisle Bill, drawn by Mr. Faucett, a 
magistrate, and a practising barrister, of Cumberland. How 
greatly such a measure is wanted, may be gathered from the 
return before Parliament, showing that nearly half the prisoners 

* It has been postponed for the Session. 
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tried at Quarter Sessions are such as would come within the 
Summary Jurisdiction Act. But we need only refer to the 
return which Lord Brougham moved for ; by which it appears 
that of the 82 prisoners tried at the last Cumberland, West- 
moreland, and Preston Sessions, 52 either pleaded guilty, or 
were tried for offences which would have been dealt with at 
Petty Sessions, and both saved the expense, the labour, and the 
delay — preventing, among other evils, the imprisonment before 
trial of innocent persons, and of others who, though convicted, 
were only punished by short periods of imprisonment. The 
opposition offered to this Bill by professional men is in every 
way discreditable, and we devoutly hope and trust that it will 
prove unsuccessful. 

Upon the whole we may congratulate our readers that the 
great subject of Criminal Law Procedure has made some pro- 
gress this Session, and that there are weU grounded hopes of 
its future progress being more rapid and more satisfactory. 

BILLS OP EXCHANGE BILL. 

This very important amendment of the law was, as our 
readers are aware, passed by the Lords, both last session and 
this, without the least opposition. It was supported not only 
by Lord Brougham, who introduced it, but by all the law 
Lords, of whom the Lord Chief Justice was most strenu- 
ous in its behalf. It assimilated the law of England and 
Scotland, and was called for by the united voice of all the 
great mercantile bodies both in London and the provincial 
towns. In the Commons, a less effectual remedy for the 
evil (which exists in England alone) was propounded in the 
Bill introduced by Mr. Keating. A Select Committee, to 
whom both Bills were referred, preferred the latter, but made 
some very material changes in it; adopting from the 
other Bill its two most important provisions — that of allow- 
ing all the parties to be proceeded against, and that of 
requiring payment into Court, and security for costs on the 
condition of allowing execution to be stayed and the debtor 
to defend himself. The party which opposed all such amend- 
ments of the law, and would fain have had the present in- 
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tolerable system perpetuated ; the party which held that a 
person signing his name to an admission of debt and a promise 
to pay on a day certain — should, instead of giving his 
creditor the money then due, give him the benefit of a lawsuit, 
and thus stave off the payment for some months — that party 
resisted by every means the passing of any Bill on the sub- 
ject ; but they were signally defeated both on the main ques- 
tion and in nearly all their attempts to make the measure 
ineffectual by fighting the clauses in the committee. The 
Bill, with the great alterations above mentioned, was, in spite 
of that party, passed, and reached the Lords late in June. 

That it is far less effectual than Lord Brougham's Bill is 
certain ; but that it contains a very large part of the measure, 
and is a most important amendment of the law, can as little 
admit of doubt. Accordingly, he took charge of it, and 
obtained the concurrence of the Lords in all its stages, stat- 
ing that he should greatly have preferred it had the other 
parts of the Lords' Bill been adopted, and moving an amend- 
ment to the effect of restoring these, but carefully avoiding to 
press any alteration, even in the most trifling particular, 
because aware, he said, of the determination of its adversaries 
to defeat it at all hazards, and that they might move to post- 
pone for three months the consideration of the Lords' amend- 
ments, even if these consisted only of altering a single word or 
a single letter, or a part of a letter. There can be no doubt 
that Mr. Keating would have entirely approved of this 
course, as well as the other friends of the measure in the 
Commons, where they had been unable to introduce such 
amendments as would have nearly restored the Bill to the 
state in which it had left the Lords. 

Accordingly Lord Brougham moved his Amendments on 
the third reading, when the Bill was safe, and rested satisfied 
with entering his Protest, in order to preserve the memory of 
the more effectual plan proposed by the Lords and rejected 
by the Commons. If those amendments had been added to 
the Bill now passed (for it received the Royal Assent on the 
23rd July), the laws of the two countries would have been 
the same, and creditors would have bad the option of either 
takiog the course provided by the Common Law ProocdurQ 
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Act, as improyed essentiaUy, or the more summary and effec- 
tual course, known for above a century in Scotland, where 
there is the same option given, but the more summary pro- 
ceeding is always preferred. 

Upon the whole we have to congratulate the friends of 
Law Amendment, and above all the mercantile classes, so 
deeply interested in this question, on the important Law 
Reform thus effected, and to express our confident expecta- 
tion, that what remains of the measure which they so warmly 
supported, will speedUy be added to the large portion of it 
which has now been carried, — one of the most important of 
the objects of the great conference, held in 1852, on the 
assimilation of the Mercantile Law will thus have been 
accomplished. 



JUEEDICAL SOCIETY, AND PEOJECTED LAWYER- 
STATESMAN'S JOURNAL. 

Uboekt as we have ever been to induce our fellows in the 
Profession to rise above the technicalities of their craft, and 
become Jurists and Administrators as well as Lawyers — so 
called among us — we are bound to notice the above efforts, 
and to second them by our recommendation. The former is 
an attempt that has passed its first stage of realisation : tbe 
second is at present in its stage of promise or announcement. 
We cannot do better than state the objects of the former 
in the terms of its Kules. 

** L Objects and General Plan, 

" 1. The objects of the Society are to advance the study and 
develope the science of Jurisprudence ; to promote the investiga- 
tion of subjects having a relation to Law, socially, morally, or 
politically ; and especially to encourage and assist inquiry con- 
cerning the sources, forms, and results of the Laws of the United 
Kingdom. 

"2. The Society proposes to effect these objects chiefly by 
bringing together its members in periodical meetings, at which 
papers will be read by members, voluntarily, on subjects of their 
own choosing, within the description above given ; and by print- 
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ing, circulating among its members, and publishing a selection of 
those papers. 

" 3. It is not an object of the Society to afford opportunity for 
the reading of papers treating of points of modem Law in a merely 
professional or technical manner, or with reference to any merely 
professional or technical conclusion. 

" n. Members, 

'^ 4. The Society shall consist of Members and] Associate-members. 

" 5. Members of the English Bar, of the College of Doctors of 
Law in London, of the Faculty of Advocates in Scotland, and of 
the Irish Bar, and Special Pleaders, shall be eligible as Members 
of the Society. 

" 6. Other persons, being distinguished in Literature or Science, 
or qualified and desirous to co-operate in promoting the objects of 
the Society, but not members of the Legal Profession, shall be 
eligible as Associate-members of the Society.'' 

These objects are creditable5 and as feasible as creditable, 
and not only coincide with, but are calculated to further, the 
useful objects of other Societies, especially the Law Amend- 
ment Society ; and we see no reason why both Societies 
should not act together in good fellowship, save that by an 
error of propriety, which must have escaped the attention of 
its distinguished and excellent members, the rules have fixed 
for the days of meeting the very days that had been pre- 
viously appointed by the elder society for its sittings. The 
good old rule of Seniores priores ought in courtesy to have 
been observed, and it is a matter which admits of easy arrange- 
ment by the good sense of both parties. If the younger and 
more impetuous body cannot "reculer pour mieux sauter," 
the elder body may, and so all appearance of rivalry between 
two most useful bodies may be put an end to. 

The papers read before the Juridical Society contain an 
Address by the President, Sir K. Bethel ; " The Unanimity 
of Juries," by Mr. Best ; " The Idea of Sovereignty," by Mr. 
Maine ; and some others ; all deserving of attentive perusal, 
and elegant compositions. We regret that as these papers 
came to our hands (by mere accident) too late for this 
Number, we have not been able to notice the contents more 
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at large. We will recommend our readers to procure this 
brochure. 

The other project, in promise, we will abo describe in its 
own terms, in the sincere hope that its undertakers will meet 
with every encouragement in an enterprise so much needed. 

"Thb Statesman," 

A Journal of Legislatioth Politics, and Law Reform. 

<^ At the present time there is no Journal in existence specially 
devoted to the subject of Legislation and to the proceedings of 
Parliament. The want of such a Journal is much felt by all per- 
sons engaged in political matters, whether as Members of Parlia- 
ment or as political writers. 

*' The valuable information, which costs the country annually so 
large a sum, contained in the Blue-books, to the great mass of the 
public is inaccessible, while to persons engaged in political life it 
is nearly worthless, from the cumbrous and inconvenient form 
in which it is presented. 

'' There is no popular, or, indeed, to any layman, intelligible 
account of the many changes which, in every Session, are made 
in the Statute (Law, either during the discussion of the measures 
which effect those changes, or subsequently ; neither is there any 
permanent or convenient record of those Bills which are unsuc- 
cessful, or of the modifications of those which are enacted. In- 
deed for political investigation, or with a view to the better under- 
standing of our constitutional and legal history, the abundant 
materials which exist are so scattered, so ephemeral, and so 
totally unsystematised, as to present the utmost embarrassment and 
difficulty, not only to the statesman and literary man, but even 
to the historian and the constitutional lawyer. 

" It is a principle of our Jurisprudence that * ignorance of the 
law excuseth no man;' and yet, whilst statutes are constantly 
enacted affecting the rights and liberties of the people, their ob- 
ligations and duties, and the privileges of local bodies, the public 
is, for the most part, compelled to obtain this information, either 
from professional treatises, or the necessarily vague and insuffi- 
cient abstracts furnished by newspapers. 

** It is proposed, therefore, to establish a Weekly Journal to meet 
these wants. 

" First — By supplying a carefully digested Record of the Debates 
of Parliament, arranged with special view to facility of refer- 
ence. Full and accurate reports will be given of all questions 
relating to changes in the Law, to Religion, Social Legislation, 
&c., supplied from original sources, and which reports the 
speakers will have an opportunity of correcting. 
*< Secondly — By supplying Abstracts of Blue-books and Parlia- 
mentary Papers, containing sufficient information for ordinary 
political and social purposes, and indicating with precision 
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the sources from which fuller information maj readily be ac- 
quired. 

" Thirdly— By supplying a succinct and accurate account of the 
changes made and proposed to be made in our Statute Law, 
prepared as well with a view to the elucidation of previous 
Legislation, as to the practical bearing which such changes would 
have upon the existing Laws and Institutions of the country. 

" Fourthly — By supplying Political and Social Statistics, arranged 
so as to render them easily accessible for reference. 

'* Fifthly — By publishing important Diplomatic and State Papers, 
with explanatory and historical notes. 

" Sixthly — ^By supplying all other information necessary or use- 
ful for persons engaged in political matters ; for instance, in 
reference to Elections of Members of Parliament, Political 
Meetings, Election Committees, the Laws and Privileges of Par- 
liament, and other subjects of a cognate nature : and, 

" Lastly — By the publication of Original Articles having relation 
to the foregoing, and written with a view rather to the dissemi- 
nation of sound and useful political knowledge, as materials for 
the formation of opinion, than of the sentiments or theories of 
parties or individuals." ; 



TOLERATION LAWS. 

Some important proceedings have been lately taken, and the 
foundation laid for others of greater moment in another 
Session — proceedings regarding Keligious Liberty ; for we 
entirely agree with Lord Brougham in rejecting the term 
Toleration altogether. It implies that there exists some 
right to prevent the full exercise of religious freedom, and 
that those who hold their own opinions, and worship in their 
own way, have for this permission to thank those whose 
opinions and mode of worshipping are different. To speak 
of the Dissenter being tolerated by the Churchman is as 
much an abuse of language as to speak of the Churchmaa 
being tolerated by the Dissenter. All have the right to hold 
their own opinions and worship in their own way without 
any secular penalty or disqualification. 

Lord Shaftesbury's Bill, passed after considerable oppo- 
sition, gives the full power to open chapels in which the 
service of the Church shall be performed, and exempts all 
persons who may officiate therein from spiritual censures, or 
other proceedings for merely so officiating. The Act of 
1812 gave power to all sects to open chapels, provided they 
were certified and registered. And as Dissent is not specified, 
though decisions have held that it was understood, there. 
seemed reason to hold that under this statute Churchmen 
might register their chapels, and £hat then there only 
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was wanted the exemption of clergymen from episcopal 
censure who should officiate without license. However, 
Lord Shaftesbury's Act removes all doubt on this head, and 
Ciiurchmen are now as free to open chapels as Dissenters. 

The error introduced into the Act of 1852, by which the 
certificate and registry by the Registrar was ineffectually 
substituted for that by the bishop, archdeacon, and sessions, 
has been corrected by another Act ; but it is remarkable that 
the error made void the registry of 6516 chapels opened 
since 1852, many of which had been also licensed for mar- 
riages under the Act of 1836. All these registries are con- 
firmed by the new Act, and the error removed prospectively. 

A Bill was introduced by Lord Brougham to exempt from 
all penalties, all proceedings for schism, and all civil dis- 
qualifications, clergymen who separate themselves from the 
Church, depriving them at the same time of all clerical pri- 
vileges and rights. It seems quite reasonable and consistent 
with the most obvious principles of justice, that if a priest 
conscientiously becomes a dissenter, though it is certain that 
his Holy Orders are indelible, and that he still continues a 
clerical person, should yet be free from all the temporal as 
well as spiritual consequences of the station which he has 
quitted in the Church. Nothing, for example, can be more 
indefensible than to exclude such a person from entering 
into another profession, such as that of the Law ; and still 
more glaring is the injustice of proceeding against him for 
heresy and schism should he become the teacher of a dis- 
senting congregation. It is understood that this Bill received 
the sanction of some most esteemed members of the Episcopal 
Bench. But as it was only introduced at the latest period 
for passing Bills through the House of Lords, it was with- 
drawn for the present Session. That it will be adopted next 
Session there can be no reason to doubt. It is grounded 
upon the most entire respect for and attachment to the 
Established Church, to the full as much as upon the desire 
to give the free exercise of their worship and profession of 
their opinions to Dissenters ; and this was strongly expressed ' 
by Lord Brougham when he moved the Bill. 

The Dissenters' Marriage Bill may justly be named under 
this head. It is designed to remove a great defect in the 
Civil Marriage Bill of 1836, and no longer to require that 
the notices (substituted for publication of banns) should be 
read at the meetings of the Poor Law Guardians — a regu- 
lation which has been found to prevent many persons of 
respectable station from availing themselves of the Act. But 
liord Lyndhurst having pledged himself to consider the great 
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defects In the law of marriage and divorce, there Is every 
reason to expect that some further amendments of that law 
will be Introduced next Session. It Is much to be lamented 
that his Lordship was unable to proceed with his Oaths Bill, 
which would have removed from our Statute Book some of 
Its most objectionable — we may even say disgraceful — por- 
tions, by greatly narrowing the Intolerant enactments. 

But Lord Brougham has Introduced a Bill of greater Im- 
portance, for sweeping away the whole remains of intolerance 
which are still to be found as it were lurking among our 
laws — those provisions lately described by him as torpid 
serpents, which may at any moment be warmed into 
noxious life by private spite, avarice, or zeal. The number 
of these Is hot generally known, as Lord Lyndhurst observed 
on Introducing his Act of 1846, which repealed about 
thirty penal laws on religious opinions. It has, for example, 
been found that some of our Acts, if strictly complied with, 
most seriously affect religious liberty. We may give a single 
instance, but quite suflScient to prove the necessity of the 
revision and extirpation. By the Acts of Queen Anne and 
George IL the children of British fathers are naturalised, 
though born abroad. By the 13 Geo. III. c. 21. this was 
extended to grandchildren; but In such a manner that it 
only applies to Protestants who can take the sacrament at 
an English church or chapel. The grandchildren of Catholics 
and Jews, if bom abroad, are aliens. We hope this General 
Revision Bill may speedily pass ; and then it may safely be 
affirmed that whatever may have been its shortcomings in 
other respects, this Session has done much for the great cause 
of Religious Liberty. 

The preamble of Lord Brougham's Bill lays down the 
broad principle, that it Is "contrary to the interests of 
Religion, and inconsistent with Civil Liberty, to subject any 
person to temporal pains, penalties, or disabilities on account 
of his religious opinions or manner of worship." The Bill 
repeals above a hundred statutes and parts of statutes. In 
moving the first reading, on the 27th of July, he described 
the useful labours of Mr. Field of the Court of Chancery, 
his brother, the eminent solicitor, and Mr. Anstey (whom he 
warmly eulogised). In preparing this measure. The Lord 
Chancellor said It should be fully examined by the Statute 
Law Commission.^ 

^ It is to be regretted that matters of this sort do not find their way into the 
Reports. The eulog}' of public servants for good service by competent judges 
is at once dvbitum jusHtia, as well as a reward and a distincti9n. The honour- 
able function of Reporter should be religiously performed in this behalf. It is 
that they can best assist to put the right men in the right placef. 
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STATUTE LAW COMMISSIOi^. 

In consequence of the very recent appearance of the Report 
of the Statute Law Commission, we must reserve, till our 
next Number, an exposition of the state and condition of this 
commission and of its operations. That document contains a 
formal statement of the plans and views of the commission at 
large, and also incidentally, in the Appendix of its Proceedings 
statements of important counter views which are entertained by 
some of the more responsible commissioners, and which affect 
to the core the objects of the commission. We shall en- 
deavour to give to the subject a dispassionate but thorough 
consideration, to probe the sources of difficulty, and point to 
the means of their solution. It is a grave subject which 
requires grave handling. 

The following extract from the Estimates, which have 
just appeared^ shows the sad dole which is to be provided for 
the next year's oampaign of this great undertaking; — 

"No. 6. 

<* Statute Law Commission. 

" An Estimate of the sum required for the Statute Law Com- 
mission for the ffear 1855, ending Slsi Marchy 1866, three thoU" 
»and seven hundred and eleven pounds^ 

£ «. <f. 

" Paid Commissioner . w - - 1000 

Sub-Commissioaer and Secretary - - 600 

Copying Clerk 100 

Messenger - - - - -80 00 

Housekeeper - - - - -3140 

Contingencies Office - - - - 100 

1911 4 
To be expended in Fees to Counsel employed to 
prepare Consolidated Bills - - - 1800 

Total • - • . 3711 4 0" 



HOUSE OF COMMONS INQUIRIES. 

We have had occasion more than once to comment upon the 
nature of proceedings in the House of Commons, when acting 
quasi-judicially as well as inquisitorially ; and we showed, from 
the proceedings last year on the alleged Irish Corruptions, 

VOL. XXII. H H 
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how necessary it is to pursue a different course when any 
thing like a sentence is pronounced by a Committee, and 
when mere inquiry is the object The late Sebastopol Com- 
mittee greatly confirms these views. But we have no 
room or time at present for entering into the subject. Re- 
serving that for our next Number, we may only give a 
sample of the way in which the enormous mass of evidence 
was collected. In the Second Report, p. 144., we find the 
evidence of Mr. Clay, and the chairman, a gentleman at the 
Bar, and, indeed, having the rank of Queen's Counsel, asks 
these questions and receives these answers: — 

" Q. Do you know anything of the numbers who died on 
board the Monarchy?" 

*^A. The captain came on board our vessel and told our 
captain that twenty of the sick had died the night before, 
frost-bitten. He said that many of their legs had rotted off 
and been thrown overboard." 

It is probable that nothing made a greater impression on 
the public mind than such statements in debate as this ; and 
when the evidence for them is given, it is that one captain 
told another, who told the witness. A further question is 
put : — 

" Do you know how these men were provided on board ?" 
(on which all depends). The answer is — " I do not." 

When the professional members of the Committee receive 
such evidence, it is easy to conceive how the others must 
have examined the witnesses. There is no imputation intended 
against either class of the Committee. The course of Parlia- 
ment has perhaps been followed by them all ; and surely it is 
fair to require that upon evidence thus taken nothing like a 
decision should be grounded ; — that, at most, it should be 
made the ground of some proceeding in which the rules pre- 
scribed by Common Sense, as much as by Common Law, 
are observed. It is remarkable, too, that the two professional 
members of the Committee alone voted for a resolution of 
severe censure upon Lord Kaglan and others, who had never 
been heard in their own defence, or in explanation of the 
things laid to their charge, being at 2000 or 3000 miles 
distance. In the debates thes6 judges likened their sentence 
to an indictment, wholly forgetting that when a bill is found 
behind a man's back it is tried in his presence, that day or 
the day after, and is met by him with everything which he 
can urge to explain or defend his conduct. 

Connected with this subject is the controversy which has 
lately arisen upon the Press, and its greatly increased in- 
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fluence, both upon the public and upon the constituted au- 
thorities No one — at least no one whose opinion deserves 
much consideration — grudges this influence: the only ques- 
tion has been^ whether it should not be partly protected, 
partly controlled by other provisions than those now existing 
in our law. We have been urged most earnestly by our 
friends^ the Law Reformers, to take up this important subject. 
We feel that it is a duty cast upon us ; and we shall not be de- 
terred from having the question at least fully discussed, by the 
very great difficulties which surround it on all hands. The 
necessity is urged of providing more effectually for the pro- 
tection of newspaper property — property in articles of in- 
telligence especially; and the anomaly in our law is also 
dwelt upon, which exempts those who exercise so much in- 
fluence on the community from the necessity, under which all 
others are placed, of making themselves known. In a word, 
it is proposed that the French law should be introduced, 
which prohibits anonymous publications in periodical works. 
That the rule would, if it could be adopted in this country, 
prevent discussion — at least anything like free discussion — 
is uiged on the other side. That the whole question must 
be thoroughly examined, and without further delay, we freely 
admit; but we must, in the meanwhile, observe that the 
denunciations of the Anonymous Press from some quarters 
are to be received with considerable suspicion, because pro- 
ceeding from those who have been, as they conceive, mal- 
treated by the Press, or, perad venture, not adequately attended 
to. We only throw out this suggestion in qualification, if 
not in answer, to the statement of those who habitually assert 
the existence of an universal feeling against anonymous 
writing. 

It is not easy to separate these subjects from the outcry 
raised against Lord John Russell for having differed with his 
colleagues by accepting the Austrian propositions, in the 
hopes of obtaining either peace or the co-operation of that 
Power, and then joining those colleagues in the prosecution of 
hostilities. Does any one who reads the history of the last 
war find that Lord Lauderdale was reprehended, either by 
the Whig Government or the country, when he went so much 
further than they did in attempting to make peace with 
Napoleon ? Par from subjecting him to anything like cen- 
sure on his return, the Government made anxious efforts to 
send him Governor-General to India, and were only pre- 
vented from doing so by the East India Company. But 
Lord Castlereagh, eight years after, differed still more from 
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thone whom he represented at the CongrefM of Cbatillon. 
Great as was bis sagacity, firm as were his nerves, he be- 
lieved that it would be better to close with Napoleon's offers, 
though made under the 'pressure of that all but desperate 
state of bis fortunes, whioh so soon after led to his utter ruin, 
and the triumph of the Allies. The Begent was alarmed to 
the greatest degree ; the other Ministers partook of his ap- 
prehensions and disappointment ; fortunately they overruled 
their negotiator, but censure bim they certainly never did ; 
and he oontinued the most important member of the Govern- 
ment, a party to all the measures, both that year and the 
jiext, which led to Napoleon's final overthrow. All the 
clamour against Lord John Bussell in 1855 might quite as 
justly have been raised against Lord Castlereagh in 1814* 



TIMELY REVISION OF BILLS IN PARLIAMENT. 

The necessity for some systematic revision of Bills as they 
pass through Parliament nas received lately a curious, and 
rather starUing, illustration. In the second Number of this 
year's " Weekly Reporter " edition of the statutes — a work, 
we may remark, which ^pives the Acts of the Session in a 
remarkably cheap and instructive form ^ — it was noticed 
that by a strange mistake in the Customs' Act of last year 
(17 & 18 Vict. c. 122.) the duties on many articles had been 
entirely swept awavi and had been since levied without any 
legal sanction. The imminent danger in which the public 
revenue was thus placed has been since commented on by 
the Daily Press, and while we write a Government Bill is 
passing through Parliament to remedy the oversight. It 
appears that the Customs' Bill of last year when first brought 
in was correct, but that it was afterwards altered in one 
part without any corresponding alteration being made in the 
other. In the hurry at the close of the Session it passed 
without observation, and thus some ten millions of the 
national revenue have been placed in jeopardy. The Go- 
vernment should be much indebted to the editors of the 
" Weekly Reporter Statutes " for their timely discovery of 
the blunuer ; but as it will hardly do to trust to the vigilance 
of private individuals for the safety of the public income, we 
trust that some measures will shortly be adopted to secure 
uuiforuiity and correctness in our Acts of Parliament 

1 It is published by Wildy and $ons. 
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228. 344— evil consequences of de- 
fective procedure, 224 — ^resolutions 
of Law Amendment Society on 
Judicial Tribunals and Procedure, 
414. See Juvenile Reformatories. 



D. 

Oenman, Lord Chi^ Justice, memoirs 
of, 59^— his legal education, 60 — his 
advocacy, ib. — entrance into Parlia- 
ment, 62— the Queen's trial, 63 — 
Attorney. General and Lord Chief 
Justice, 66 — contest between the 
House of Commons and the Court 
of Queen's Bench, 67 — ^improve- 
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xnents in Jurisprudence promoted 

by him, 67. 
Digest See Statute Law Reform. 
Dupin, M., 285 — his advocacy of 

freedom of defence of criminals, 

288 — defence of Marshal Ney, 

290. 



E. 



Evidence^'258. 353. 



Falsehood, injurious, publieation of, 
S80— insufficiency of the Law for 
Protection against, ib. 

Field, Mr. D. D., address to Law stu- 
dents, 317 — reform of the Profes- 
sion, 318 — legal ethics, 319 — pro- 
fessional manners, 320 — legal edu- 
cation, 321 — reform of the Laws, 
325 — Law of Real Property, 32d — 
language of legal documents, 330 — 
code, ib. 

Field, Mr. E. W., paper on Limited 
Liability in Partnership, 138. 355. 

Filangieri, 41 — ^his ** Science of Legis- 
lation," ib, — distribution of wealth, 
42 — tyranny, 43 — importance of a 
Ministry of Justice, 45 — mixed 
Government, 47 — creation of Peers, 
49 — love of power, 51 — population, 
53— Free Trade, ib, — Commerce, 
54 — Bankruptcy, 57. 

Foreign Tribunals, 308. 

Frauds, Statute of, 175 — paper on by 
Mr. Hastings, t6. •^^resolutions of 
the Law Am^dment Society on, 
419. 

French Judicial Orators, 1 — M, B$r- 
ryer, ib, — M. Dupin, 285. 



G. 

Government, mixed, 47. 



H. 

Habeas Corpus, defects in the law of, 
149 — contempt of Court, 152 — 
practice in Habeas Corpus, 153— 
suggestions, 167 — resolutions of 
Law Amendment Society on, 414. 

Hastings, Mr., paper on Statute of 
Frauds, 175. 



Hill, Mr. Edwin, paper on the publi- 
cation of Injurious Falsehood, 381 . 

House of Commons* Inquiries, 457. 
, returns relating 
to proceedings of Statute Law Com- 
mission, 72. 



Imperial Law, 277. 

International Justice, administration 

of, 277. 
International Law, 277. 306. 
Intestates, succession to real property 

o^ 121. 
Irish Bar, sketches of the, by Mr. 

Curran, 233 — Lord Plunket, ib, 
Irish Statutes, 91. 



Joint Stock Companies, 399. See Li- 
mited Liability. 

Judicial Orators^ French, 1 — M. Ber- 
ryer, tb, — ^his political oratory, 13— 
his defence of Louis Napoleon, 16 — 
M. Dupin, 285. 

Judicial patronage, 230. 

Judicial tribunals and procedure, 393 
—414. 

Juridical Society, 451. 

Jurisprudence, Comparative; Ame- 
rica and England, 317 — reform of 
the Legal Profession, 318 — ^legal 
education, 321 — reform of the laws» 
325 — real property, 329 — language 
of legal documents, 330 — code, ib. 

Jurisprudence, history of, 40 — Filan- 
gieri, 41 — his " Science of Legisla- 
tion," ib. See FilangierL 

Juvenile Reformatories, 168— paper 
on, by Mr. Power, ib. — Resolutions 
of Law Amendment Society on, 
418. 



K. 

King, Mr. Locke, on the Law of 
Succession to real property of in- 
testates, 121. 



Law of Real Property, 329. 
Law Reform, Mr. Field on, 325. 
Law Reporting, 263, 



INDEX. 



463 



jLega] andJudicial Administration, SO 
— ^working of Commissions, t6.— 
necessity for Minister of Justice, 
38. 

Legal biography, 233. See Denman. 
Plunket. Pbillimore. 

Legal documents, language of, 330. 

Legal education, 129. Mr. Field on, 
321. 

Legal Ph>fession, 260. 270— Mr. Field 
on the reform of the, 318 — legal 
ethics, 319 — professional manners, 
320 — ^legal education, 321. 

Leri, Mr. Leone, on Commercial Law, 
299 — international treaties, 306 — 
foreign tribunals, 308. 

Limited Liability in Partnership, 130 
—paper of Mr. Field, 138. 355— 
liability of secret partner, 140 — 
foilure of concern, ib, — ^reg^tration, 
1 43 — loans at fixed interest, 356 — 
Partnership Amendment Bill, 360 
— ^limitation of capital, 365. 399. 

Local Ijaws, consolidation of» 184 — 
paper on by Mr. Pulling, ib, — reso- 
lutions of Law Amendment Society 
on, 418. 

Lord Chancellor, aided by Commis- 
sioners, 30 — ^his duties, 36 — neces- 
sity for Minister of Justice, 38. 



M. 

Memoirs of Lord Chief Jusdoe Den- 
man, 59 — Dr. Joseph Pbillimore, 
69~Lord Plunket, 233. 

Mercantile Law, assimilation of, 249 
— suit agaizftt debtor residing out 
of the jurisdiction, 251 — Bills of 
Exchange, 252 — stoppage in tran- 
situ, 253- lien, 254— -set-off, 256 — 
Bankruptcy, 257 — Evidence, 258. 
See Commercial Law. 

Minister of Justice, 30 — Commissions, 
ib. — necessity for Minister of Jus- 
tice, 38 — 45. 



P. 

Parliamentary Costs, 373. 
Partnership. See Limited Liability. 
■ , resolutions of Law 

Amendment Society on Law of, 

417. 
Patronage judicial, 230. 
Peers, creation of, 49. 
Pbillimore, Dr. Joseph, memoir of, 

69. 



Plunket, Lord, memoir of, 233— pro- 
secution of Emmet, 234— his foren- 
sic powers, 236 — parliamentary 
speeches, 240 — ^became Lord Chan- 
cellor, 241 — ^his resignation, 242. 

Police Criminal and Correctional 
Law; Lord Brougham's Resolu- 
tions, 111. 116. 224. 228. 344. 

Power, Mr. David, paper on Juvenile 
Reformatories, 168. 395. 

Private Bill Legislation, 368 — ^large 
amount of property regulated by 
Special Acts, 370 — parliamentary 
costs, 373 — inefficiency of Parlia- 
mentary Committees, 376 — substi- 
tution of a judicial body, 379. 

Proprietary Laws ; succession to real 
property of intestates, 121. 

Prosecutions, expense of, 349. 

Prosecutor, public, 111. 34*^— Lord 
Brougham's speech, 1 1 1 — pamphlet 
by Mr. Roope, 114 — expenses of 
prosecution, 349 — evidence, 353. 

Pulling, Mr., paper on Consolidation 
of Local Laws, 184— on Private 
Bill LegisUtion, 368. 



Set-off, 258. 

Smoke in its legal aspects, 282— 
prevention of, ib. 

Society for promoting the Amend- 
ment of the Law, history of the, 
249 — assimilation of Mercantile 
Laws, ib. — proceedings with refer- 
ence to the Legal Profession, 260 — 
Attorneys' certificates, 262 — Law 
reporting, 263. 

Society for promoting the Amend- 
ment of the Law, proceedings of 
annual meeting, 125 — Papers on 
Limited Liability Partnerships, 
138 — on defects in law of Habeas 
Corpus, 149— on juvenile reforma- 
tories, 168 — on the Statute of 
Frauds, 175 — on the consolidation 
of Local Laws, 184— on Private 
Bill Legislation, 368 — on the pub- 
lication of injurious falsehood, 380 
— twelfth annual report, 392— re- 
port of deputation to Board of 
Trade, 399 — proceedings of the 
Society, 414. 

Special Acts, 370. 

Statute Law Commission, 72— re- 
turns to House of Commons rela- 

- ting to proceedings of, ib. — consti- 
tution of the Commission, 73 — 
instructions to Commissioners, 77 
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—meetings of Commissionen, 78 — 
•uggeB^ooB of Mr. Coode as to 
mode of proeeeding, 81 — ^new Com- 
mission, 85. 228 — its proceedings, 
88 — suggestions, 96 — outline of 
Act for ascertaining and promul- 
gating the Laws of the Realm, 
103. 

Statute Law Commission, report <^, 
457. 

Statutes, Irish, 91. 

Summary ConTictioDS, 414. 



Titles, registration of, 128. 
Toleration Laws, 454. 
Treaties, 306. 

W. 

War, the, is it just? 277— letter to 
Lord Palmerstpn, tfr. 
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